MEMORANDUM

TO: Mayor Gatt and City Council
FROM: Pete Auger, City Manager
RE: Mayor & Council Item, June 15, 2020 City Council meeting:
Mayor’'s Declaration Rescinding Local State of Emergency and Status of

Remote Meeting Authority

DATE: June 11, 2020

Attached are the materials for discussion of two Mayor & Council items placed on the
June 15 Council agenda by Mayor Gatt.

a. Mayor's Declaration Rescinding Local State of Emergency

The City Council’s March 23 resolution declaring a local state of emergency (extending
the Mayor’s initial declaration on March 18) authorizes the Mayor to end the declaration:
“This Declaration shall remain in effect until the Governor's declared State of Emergency
is ferminated or the Mayor determines that the COVID-19 emergency upon which this
Declaration is based no longer exists in the City.”

The Mayor has asked us to prepare the attached Declaration for his signature declaring
that the local state of emergency no longer exists. The proposed effective date of this
Declaration is June 19, 2020—which is the date that the current state of emergency as
ordered by the Governor is set to expire.

b. Status of Remote Meeting Authority

Attached for Council's consideration are some current Executive Orders from the
Governor.

EO 2020-110 is the order that removed the “stay at home” order. While it does say that
“Indoor social gatherings and events among persons not part of a single household are
permitted, but may not exceed 10 people,” it is not clear that this would include a city
council meeting. Is it an “event”2 Some have argued that.

But what might be more important is that EO 2020-110 rescinded EO 2020-96, the so-
called stay at home order. That is the order that the Governor issued that had said “All



in-person government activities at whatever level (state, county, or local) are
suspended....” So that limitation clearly no longer exists.

Note that this order also says: “Nothing in this order should be taken to interfere with or
infringe on the powers of the legislative and judicial branches to perform their
constitutional duties or exercise their authority. Similarly, nothing in this order shall be
taken to abridge protections guaranteed by the state or federal constitution under
these emergency circumstances.”

This (EO 2020-110) is also the order that opened up bars and restaurants effective June
8, “InRegions 1, 2, 3, 4, 5, and 7, beginning at 12:01 am on June 8, 2020, for outdoor
and indoor seating, subject to the capacity constraints and workplace standards
described in Executive Order 2020-97 or any order that may follow fromit..."”

Given the fact that the prohibition on “in-person government services” was rescinded
and then bars were opened as long as social distancing is practiced, it seems
reasonable that some people are going to argue that under this order City Council
meetings can happen again.

EO 2020-115 is a more recent discussion of the “gathering” rule. It allows an “organized
event” to be conducted indoors with up to 50 people. But there is some question whether
this language applies to only Regions 6 and 8. It is certainly not a well-written order in that
regard. But, again, is a council meeting an “event”2 Oris it governing?

EO 2020-75 is the order that allows remote attendance at meetings despite the Open
Meetings Act. It extended the initial order allowing remote meetings, EO 2020-15, but it is
going to expire on June 30. It is unclear as of this date whether the Governor will extend
it.

So, the City Council Chambers either are now or will shortly be available for use again.
That's going to raise the issue of how to conduct those meetings. Regardless of whether
the Governor extends it or not, as of June 19, 2020 the City of Novi local state of
emergency would not be in place any longer. Therefore, there would be an open
question whether the City Council wants to continue remote participation at Council
meetings that are held at City Hall. The authorization by the Governor does not require
remote participation; it just authorizes it.

The Council Rules simply state that the meetings of City Council will occur at City Hall in
the Council Chambers. The question for Council discussion is whether meetings will be
completely conducted at City Hall, without remote/electronic participation—like they
were pre-COVID—or whether the City will continue to make accommodation for those
who want to attend remotely/electronically. This is a policy decision by Council as a
whole.



CITY OF NOVI
STATE OF MICHIGAN

MAYOR'’S DECLARATION RESCINDING
LOCAL STATE OF EMERGENCY
(COVID-19)

RECITALS:

A. On March 18, 2020, I declared a Local State of Emergency under the State of Michigan’s Emergency
Management Act, MCL 30.410(d), and Sections 14-5, 14-6, and 14-7 of the City of Novi's Emergency
Preparedness Ordinance

B. This Local Declaration was prompted by various federal, state, and county orders, directives,
guidelines, and recommendations that were issued to control the COVID-19 pandemic declared by the
World Health Organization (WHO) and the Centers for Disease Control (CDC). Those orders, directives,
guidelines, and recommendations included closing business establishments; cancelling, postponing, and
limiting the numbers at gatherings of people; and postponing, or at least limiting the number of persons
in attendance at, public meetings.

C. On March 23, 2020, the City Council passed a resolution agreeing with the Declaration and
extending it “until its termination as set forth herein.” More specifically, the Council’s resolution provided
that the Declaration “shall remain in effect until the Governor's declared State of Emergency is terminated
or the Mayor determines that the COVID-19 emergency upon which this Declaration is based no longer
exists in the City.”

D. In the succeeding two and a half months there have been a number of state and county orders
and directives aimed at stopping the spread of the virus and lessening its effects. As of today, many
businesses in the state and the City have been permitted to re-open, public areas are being utilized again,
and the effects on local hospitals and health care workers have steadily diminished. The City Council, at
its June 1, 2020 City Council meeting established a set of procedures intended to facilitate the use of
outdoor spaces for retail and restaurant purposes.

E. Given the foregoing, I believe that it is appropriate and consistent with the spirit and intent of the
initial Declaration, the Council’s extension of it, and the laws on which it is based, to consider whether the
Local Declaration needs to continue. The current state Executive Declaration of Emergency related to
COVID-19 is Executive Order 2020-98. 1t is set to expire on June 19, 2020, effective at 11:59 pm.
Consistent with the charge given to the Mayor by the Council’s March 23, 2020 resolution, I find that it is
appropriate to rescind the Local Declaration effective June 19, 2020.

F. This action, taken at this time and under the circumstances described above, does not limit or
impair the right of the Mayor or the Council to declare a further state of emergency if and when that
becomes necessary.

IT IS THEREFORE DECLARED that the Local State of Emergency in the City is rescinded effective June
19, 2020, at 11:59 pm.



NOTICE OF THIS DECLARATION SHALL BE PROVIDED TO:

¢ Emergency Management and Homeland Security Division, Michigan State Police
e Oakland County Executive
e Oakland County Homeland Security Division Manager, Emergency Management Coordinator

Dated: June __, 2020
Effective: June 19, 2020

Robert J. Gatt, Mayor
City of Novi



STATE OF MICHIGAN
GRETCHEN WHITMER OFFICE OF THE GOVERNOR GARLIN GILCHRIST 1l

GOVERNOR LANSING LT. GOVERNCR

EXECUTIVE ORDER
No. 2020-115

Temporary restrictions on certain events, gatherings, and businesses

The novel coronavirus (COVID-19) is a respiratory disease that can result in serious illness
or death. It is caused by a new strain of coronavirus not previously identified in humans
and easily spread from person to person. There is currently no approved vaccine or antiviral
treatment for this disease.

On March 10, 2020, the Department of Health and Human Services identified the first two
presumptive-positive cases of COVID-19 in Michigan. On that same day, I issued Executive
Order 2020-4. This order declared a state of emergency across the state of Michigan under
section 1 of article 5 of the Michigan Constitution of 1963, the Emergency Management Act,
1976 PA 390, as amended (EMA), MCL 30.401 et seq., and the Emergency Powers of the
Governor Act of 1945, 1945 PA 302, as amended (EPGA), MCL 10.31 et seq.

Since then, the virus spread across Michigan, bringing deaths in the thousands, confirmed
cases in the tens of thousands, and deep disruption to this state’s economy, homes, and
educational, civie, social, and religious institutions. On April 1, 2020, in response to the
widespread and severe health, economic, and social harms posed by the COVID-19
pandemic, I issued Executive Order 2020-33. This order expanded on Executive Order
2020-4 and declared both a state of emergency and a state of disaster across the State of
Michigan under section 1 of article 5 of the Michigan Constitution of 1963, the Emergency
Management Act, and the Emergency Powers of the Governor Act of 1945. And on April 30,
2020, finding that COVID-19 had created emergency and disaster conditions across the
State of Michigan, I issued Executive Order 2020-67 to continue the emergency declaration
under the Emergency Powers of the Governor Act, as well as Executive Order 2020-68 to
issue new emergency and disaster declarations under the Emergency Management Act.

Those executive orders have been challenged in Michigan House of Representatives and
Michigan Senate v Whitmer. On May 21, 2020, the Court of Claims ruled that Executive
Order 2020-67 is a valid exercise of authority under the Emergency Powers of the Governor
Act but that Executive Order 2020-68 is not a valid exercise of authority under the
Emergency Management Act. Both of those rulings are being challenged on appeal.

On May 22, 2020, I issued Executive Order 2020-99, again finding that the COVID-19
pandemic constitutes a disaster and emergency throughout the State of Michigan. That
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order constituted a state of emergency declaration under the Emergency Powers of the
Governor Act of 1945. And, to the extent the governor may declare a state of emergency and
a state of disaster under the Emergency Management Act when emergency and disaster
conditions exist yet the legislature has declined to grant an extension request, that order
also constituted a state of emergency and state of disaster declaration under that act.

The Emergency Powers of the Governor Act provides a sufficient legal basis for issuing this
executive order. In relevant part, it provides that, after declaring a state of emergency, “the
governor may promulgate reasonable orders, rules, and regulations as he or she considers
necessary to protect life and property or to bring the emergency situation within the
affected area under control.” MCL 10.31(1).

Nevertheless, subject to the ongoing litigation and the possibility that current rulings may
be overturned or otherwise altered on appeal, I also invoke the Emergency Management
Act as a basis for executive action to combat the spread of COVID-19 and mitigate the
effects of this emergency on the people of Michigan, with the intent to preserve the rights
and protections provided by the EMA. The EMA vests the governor with broad powers and
duties to “cop[e] with dangers to this state or the people of this state presented by a disaster
or emergency,” which the governor may implement through “executive orders,
proclamations, and directives having the force and effect of law.” MCL 30.403(1)—(2). This
executive order falls within the scope of those powers and duties, and to the extent the
governor may declare a state of emergency and a state of disaster under the Emergency
Management Act when emergency and disaster conditions exist yet the legislature has not
granted an extension request, they too provide a sufficient legal basis for this order.

To suppress the spread of COVID-19, to prevent the state’s health care system from being
overwhelmed, to allow time for the production of critical test kits, ventilators, and personal
protective equipment, to establish the public health infrastructure necessary to contain the
spread of infection, and to avoid needless deaths, it was reasonable and necessary to direct
residents to remain at home or in their place of residence to the maximum extent feasible.
To that end, on March 23, 2020, I issued Executive Order 2020-21, ordering all people in
Michigan to stay home and stay safe. In Executive Orders 2020-42, 2020-59, 2020-70, 2020-
77, 2020-92, and 2020-96, I extended that initial order, modifying its scope as needed and
appropriate to match the ever-changing circumstances presented by this pandemic.

The measures put in place by these executive orders have been effective: the number of new
confirmed cases each day continues to drop. Although the virus remains aggressive and
persistent—on June 4, 2020, Michigan reported 58,241 confirmed cases and 5,595 deaths—
the strain on our health care system has begun to relent, even as our testing capacity has
increased. We are now in the process of gradually resuming in-person work and activities.
In so doing, however, we must move with care, patience, and vigilance, recognizing the
grave harm that this virus continues to inflict on our state and how quickly our progress in
suppressing it can be undone.

Regions 6 and 8 have significantly fewer new cases per million each day than other regions
in the state and have not shown an increase in viral activity in response to earlier
relaxations of my orders. Taking into account the public health data and the ongoing costs
of continued restrictions, I find it reasonable and necessary to move Regions 6 and 8 to
Stage 5 of the Michigan Safe Start Plan as of June 10. Gyms, hair salons, indoor theaters,
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tattoo parlors, and similar establishments will be permitted to reopen, subject to strict
workplace safeguards. Indoor social gatherings and organized events of up to 50 people will
be allowed, as will outdoor social gatherings and organized events of up to 250 people.

In addition, I find it reasonable and necessary to allow personal care services—including
hair and nail salons—to reopen statewide as of June 15. This constitutes a partial step
along the path of an orderly transition to Stage 5 for those parts of the state outside
Regions 6 and 8.

Acting under the Michigan Constitution of 1963 and Michigan law, I order the following:

1.

2.

3.

For purposes of this order, Michigan comprises eight separate regions.

(a) Region 1 includes the following counties: Monroe, Washtenaw, Livingston,
Genesee, Lapeer, Saint Clair, Oakland, Macomb, and Wayne.

(b) Region 2 includes the following counties: Mason, Lake, Osceola, Clare, Oceana,
Newaygo, Mecosta, Isabella, Muskegon, Montcalm, Ottawa, Kent, and Ionia.

(¢) Region 3 includes the following counties: Allegan, Barry, Van Buren, Kalamazoo,
Calhoun, Berrien, Cass, Saint Joseph, and Branch.

(d) Region 4 includes the following counties: Oscoda, Alcona, Ogemaw, Iosco,
Gladwin, Arenac, Midland, Bay, Saginaw, Tuscola, Sanilac, and Huron.

(e) Region 5 includes the following counties: Gratiot, Clinton, Shiawassee, Eaton,
and Ingham.

() Region 6 includes the following counties: Manistee, Wexford, Missaukee,
Roscommon, Benzie, Grand Traverse, Kalkaska, Crawford, Leelanau, Antrim,
Otsego, Montmorency, Alpena, Charlevoix, Cheboygan, Presque Isle, and
Emmet.

(2) Region 7 includes the following counties: Hillsdale, Lenawee, and Jackson.

(h) Region 8 includes the following counties: Gogebic, Ontonagon, Houghton,
Keweenaw, Iron, Baraga, Dickinson, Marquette, Menominee, Delta, Alger,
Schoolcraft, Luce, Mackinac, and Chippewa.

As of 12:01 am on June 15, 2020, subsection 12(c) of Executive Order 2020-110,
which restricts the operation of facilities offering non-essential personal care
services, 1s rescinded.

As of 12:01 am on June 10, 2020, individuals and businesses in Regions 6 and 8 are
no longer subject to Executive Order 2020-110 and are instead subject to the rules
described in this order.

Work that can be performed remotely (i.e., without the worker leaving his or her
home or place of residence) should be performed remotely.
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5. Any business or operation that requires its employees to leave their home or place of
residence for work is subject to the rules on workplace safeguards in Executive
Order 2020-114 or any order that may follow from it.

6. Any individual who leaves his or her home or place of residence must:

(a) Follow social distancing measures recommended by the Centers for Disease
Control and Prevention (“CDC”), including remaining at least six feet from
people from outside the individual’s household to the extent feasible under the
circumstances.

(b) Wear a face covering over his or her nose and mouth—such as a homemade
mask, scarf, bandana, or handkerchief—when in any enclosed public space,
unless the individual is unable medically to tolerate a face covering.

(1) An individual may be required to temporarily remove a face covering upon
entering an enclosed public space for identification purposes. An individual
may also remove a face covering to eat or drink when seated at a restaurant
or bar.

(2) Businesses and building owners, and those authorized to act on their behalf,
are permitted to deny entry or access to any individual who refuses to comply
with the rule in this subsection (b). Businesses and building owners will not
be subject to a claim that they have violated the covenant of quiet enjoyment,
to a claim of frustration of purpose, or to similar claims for denying entry or
access to a person who refuses to comply with this subsection (b).

(3) Supplies of N95 masks and surgical masks should generally be reserved, for
now, for health care professionals, first responders (e.g., police officers, fire
fighters, paramedics), and other critical workers who interact with the public.

(4) The protections against discrimination in the Elliott-Larsen Civil Rights Act,
1976 PA 453, as amended, MCL 37.2101 et seq., and any other protections
against discrimination in Michigan law, apply in full force to individuals who
wear a face covering under this order.

7. Rules on Gatherings, Performances, and Events

(a) A social gathering or organized event among persons not part of the same
household is permitted, but only to the extent that:

(1) Persons not part of the same household maintain six feet of distance from one
another.

(2) If it 1s indoors, the gathering or event does not exceed 50 people.

(3) If it 1is outdoors, the gathering or event does not exceed 250 people.



10.

11.

(b) Notwithstanding the restrictions in subsection (a), an arcade, bowling alley,
cinema, climbing facility, convention center, performance space, meeting hall,
night club, sports arena, theater, or similar venue may, if it is indoors, be open to
spectators or patrons, but only to the extent that it:

(1) Enables persons not part of the same household to maintain six feet of
distance from one another at all times while in the venue.

(2) Limits the number of people in the venue to 25% of its maximum capacity or
to 250, whichever is smaller. For purposes of this order, each separate
auditorium or screening room is a separate venue.

(¢) Notwithstanding the restrictions in subsection (a), a concert space, race track,
sports arena, stadium, or similar venue may, if it is outdoors, be open to
spectators or patrons, but only to the extent that it:

(1) Enables persons not part of the same household to maintain six feet of
distance from one another at all times while in the venue.

(2) Limits the number of people in the venue to 25% of its maximum capacity or
to 500, whichever is smaller.

(d) Subsection (a) does not apply to the incidental gathering of persons in a shared
space, including an airport, bus station, factory floor, restaurant, shopping mall,
public pool, or workplace.

Unless otherwise prohibited by local regulation, outdoor parks and recreational
facilities may be open, provided that they make any reasonable modifications
necessary to enable employees and patrons not part of the same household to
maintain six feet of distance from one another, and provided that areas in which
social distancing cannot be maintained be closed, subject to guidance issued by the
Department of Health and Human Services.

Unless otherwise prohibited by local regulation, public swimming pools, as defined
by MCL 333.12521(d), may be open, subject to guidance issued by the Department of
Health and Human Services, provided that:

(a) If they are outdoors, they limit capacity to 50% of the bather capacity limits
described in Rule 325.2193 of the Michigan Administrative Code.

(b) If they are indoors, they limit capacity to 25% of the bather capacity limits
described in Rule 325.2193 of the Michigan Administrative Code.

Residential, travel, and troop camps within the meaning of Rule 400.11101(n), (p), or
(q) of the Michigan Administrative Code remain closed for the time being.

Nothing in this order should be taken to interfere with or infringe on the powers of
the legislative and judicial branches to perform their constitutional duties or
exercise their authority. Similarly, nothing in this order shall be taken to abridge
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protections guaranteed by the state or federal constitution under these emergency
circumstances.

12. Consistent with prior guidance, neither a place of religious worship nor its owner is
subject to penalty under section 15 of this order for allowing religious worship at
such place. No individual is subject to penalty under section 15 of this order for
engaging in religious worship at a place of religious worship, or for violating the face
covering requirement of section 6(b) of this order.

13. Except as specified, nothing in this order supersedes any other executive order. This
order takes effect immediately unless otherwise specified.

14. In determining whether to maintain, intensify, or relax the restrictions in this order,
I will consider, among other things, (1) data on COVID-19 infections and the
disease’s rate of spread; (2) whether sufficient medical personnel, hospital beds, and
ventilators exist to meet anticipated medical need; (3) the availability of personal
protective equipment for the health care workforce; (4) the state’s capacity to test for
COVID-19 cases and isolate infected people; and (5) economic conditions in the state.

15. Consistent with MCL 10.33 and MCL 30.405(3), a willful violation of this order is a
misdemeanor.

Given under my hand and the Great Seal of the State of Michigan.

Date: dJune 5, 2020

GRETCHEN WHITMER
Time: 10:32 am GOVERNOR

By the Governor:

SECRETARY OF STATE



STATE OF MICHIGAN
GRETCHEN WHITMER OFFICE OF THE GOVERNOR GARLIN GILCHRIST 1l

GOVERNOR LANSING LT. GOVERNCR

EXECUTIVE ORDER
No. 2020-75

Temporary authorization of remote participation in public meetings
and hearings and temporary relief from monthly meeting
requirements for school boards

Rescission of Executive Order 2020-48

The novel coronavirus (COVID-19) is a respiratory disease that can result in serious illness
or death. It is caused by a new strain of coronavirus not previously identified in humans
and easily spread from person to person. There is currently no approved vaccine or antiviral
treatment for this disease.

On March 10, 2020, the Department of Health and Human Services identified the first two
presumptive-positive cases of COVID-19 in Michigan. On that same day, I issued Executive
Order 2020-4. This order declared a state of emergency across the state of Michigan under
section 1 of article 5 of the Michigan Constitution of 1963, the Emergency Management Act,
1976 PA 390, as amended, MCL 30.401 et seq., and the Emergency Powers of the Governor
Act of 1945, 1945 PA 302, as amended, MCL 10.31 et seq.

Since then, the virus spread across Michigan, bringing deaths in the thousands, confirmed
cases in the tens of thousands, and deep disruption to this state’s economy, homes, and
educational, civie, social, and religious institutions. On April 1, 2020, in response to the
widespread and severe health, economic, and social harms posed by the COVID-19
pandemic, I issued Executive Order 2020-33. This order expanded on Executive Order
2020-4 and declared both a state of emergency and a state of disaster across the State of
Michigan under section 1 of article 5 of the Michigan Constitution of 1963, the Emergency
Management Act, and the Emergency Powers of the Governor Act of 1945. And on April 30,
2020, finding that COVID-19 had created emergency and disaster conditions across the
State of Michigan, I issued Executive Order 2020-67 to continue the emergency declaration
under the Emergency Powers of the Governor Act, as well as Executive Order 2020-68 to
issue new emergency and disaster declarations under the Emergency Management Act.

The Emergency Management Act vests the governor with broad powers and duties to
“cop[e] with dangers to this state or the people of this state presented by a disaster or
emergency,” which the governor may implement through “executive orders, proclamations,
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and directives having the force and effect of law.” MCL 30.403(1)-(2). Similarly, the
Emergency Powers of the Governor Act of 1945 provides that, after declaring a state of
emergency, “the governor may promulgate reasonable orders, rules, and regulations as he
or she considers necessary to protect life and property or to bring the emergency situation

within the affected area under control.” MCL 10.31(1).

To mitigate the spread of COVID-19, protect the public health, and provide essential
protections to vulnerable Michiganders, it is crucial that all Michiganders take steps to
limit in-person contact. These critical mitigation measures include social distancing and
limiting the number of people interacting at public gatherings.

To that end, it is reasonable and necessary to temporarily suspend rules and procedures
relating to physical presence at meetings and hearings of public bodies and other
governmental entities in Michigan. These public bodies and entities must continue to
conduct public business during this emergency, including actions to respond to COVID-19,
and the general public must be able to continue to participate in government decision-
making without unduly compromising public health, safety, and welfare.

Executive Order 2020-15 provided this limited and temporary relief from certain rules and

procedures. Executive Order 2020-48 clarified and extended the duration of that relief. This
order extends the duration of that relief further, as it remains reasonable and necessary to

suppress the spread of COVID-19 and protect the public health and safety of this state and

its residents. With this order, Executive Order 2020-48 is rescinded.

Acting under the Michigan Constitution of 1963 and Michigan law, I order the following:

1. To the extent that the Open Meetings Act (“OMA”), 1976 PA 267, as amended, MCL
15.261 to 15.272, requires that a meeting of a public body be held in a physical place
available to the general public or requires the physical presence of one or more
members of a public body, strict compliance with section 3 of the OMA, MCL 15.263,
1s temporarily suspended in order to alleviate any such physical-place or physical-
presence requirements, as follows:

(a) A meeting of a public body may be held electronically, including by telephonic
conferencing or video conferencing, in a manner in which both the general public
and the members of the public body may participate by electronic means.

(b) A meeting of a public body held electronically must be conducted in a manner
that permits two-way communication so that members of the public body can
hear and be heard by other members of the public body and so that general
public participants can hear members of the public body and can be heard by
members of the public body and other participants during a public comment
period. The public body may use technology to facilitate typed public comments
that may be read to or shared with members of the public body and other
participants to satisfy the requirement that members of the public can be heard
by others during the meeting.



(c) Members of a public body and of the general public participating electronically
will be considered present and in attendance at the meeting and may participate
in the meeting as if physically present at the meeting.

(d) All persons must be permitted to participate in any meeting of a public body held
electronically, except as otherwise provided in the OMA.

(e) If a public body directly or indirectly maintains an official internet presence, the
public body must, consistent with and in addition to any other applicable notice
requirements under the OMA, post advance notice of a meeting held
electronically on a portion of the public body’s website that is fully accessible to
the public. The public notice on the website must be included on either the
homepage or on a separate webpage dedicated to public notices for non-regularly
scheduled public meetings or electronic meetings and accessible through a
prominent and conspicuous link on the website’s homepage that clearly describes
its purpose for public notification of those non-regularly scheduled or electronic
public meetings. Notice of a meeting of a public body that will be held
electronically must include all of the following:

(i) An explanation of the reason why the public body is meeting electronically.

(1) Detailed procedures by which the public may participate in the meeting
remotely, including a telephone number, internet address, or both.

(i11) Procedures by which persons may contact members of the public body to
provide input or ask questions on any business that will come before the
public body at the meeting.

(iv) Procedures by which persons with disabilities may participate in the
meeting.

(f) The right of a person to participate in a meeting of a public body held
electronically includes the right to tape-record, to videotape, to broadcast live on
radio, and to telecast live on television the proceedings of the public body at a
public meeting. The exercise of this right does not depend on the prior approval
of the public body. However, a public body may establish reasonable rules and
regulations to minimize the possibility of disrupting the meeting.

(2) A public body may not require a person as a condition of participating in a
meeting of the public body held electronically to register or otherwise provide his
or her name or other information or otherwise to fulfill a condition precedent to
attendance, other than mechanisms necessary to permit the person to participate
in a public comment period of the meeting.

(h) A person must be permitted to address a meeting of a public body held
electronically under rules established and recorded by the public body. A person
must not be excluded from a meeting held electronically otherwise open to the
public except for a breach of the peace actually committed during the meeting.
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(1) During a meeting of a public body held electronically, members of the public body
are urged to take all votes by roll call to avoid any questions about how each
member of the public body votes.

() If a public body holding a meeting electronically directly or indirectly maintains
an official internet presence, the public body is encouraged to make available to
the general public through the public body’s website homepage an agenda and
other materials relating to the meeting.

(k) Members of the general public otherwise participating in a meeting of a public
body held electronically may be excluded from participation in a closed session of
the public body held electronically during that meeting if the closed session is
convened and held in compliance with the requirements of the OMA applicable to
a closed session.

A public body holding a meeting electronically as provided under this order is
encouraged to do so in a manner that effectuates as fully as possible the purposes of
the OMA, which include promoting government accountability and fostering
openness in government to enhance responsible decision-making. Discussions or
deliberations at an open meeting that cannot at a minimum be heard by the general
public participating in the meeting are contrary to these purposes. Accordingly,
members of a public body must avoid using email, texting, instant messaging, and
other such electronic forms of communication to make a decision or deliberate
toward a decision, and must avoid “round-the-horn” decision-making in a manner
not accessible to the public at an open meeting.

If a decision or other action of a public body is in compliance with the requirements
of this order and the other requirements of the OMA, it is in compliance with the
OMA.

If a statute or rule other than the OMA requires that public comments be permitted
or a public hearing be held, including in conjunction with the issuance of a permit or
a hearing required under the Uniform Budgeting and Accounting Act, 1968 PA 2, as
amended, MCL 141.421 to 141.440a, a public body or department or agency may
provide a means for remote public comment or participation through the use of any
technology that would facilitate a member of the general public’s ability to
participate remotely to the same extent as if the member of the general public
appeared in person. If not expressly authorized by statute or rule, written comment,
including by electronic means, also is permitted.

Strict compliance with subsection 6 of section 11a, subsection 7 of section 384, and
subsection 1 of section 418a of the Revised School Code, 1976 PA 451, as amended,
MCL 380.11a(6), MCL 380.384(7), and MCL 380.418a(1), is temporarily suspended
so as not to require school district boards to hold meetings at least once each month.

Nothing in this order permits a public body to limit or restrict the rights of the press
or other news media. Members of public bodies are encouraged to facilitate access by



members of the press and other news media both to meetings held electronically and
to members of public bodies.

”»” <«

7. As used in this order, the terms “decision,” “meeting,” and “public body” mean those
terms as defined under section 2 of the OMA, MCL 15.262, except this order does not
apply to state legislative bodies.

8. A provision of this order will prevail over any conflicting provision of a local charter,
ordinance, or rule.

9. This order supersedes sections 2 and 3 of Executive Directive 2020-2.
10. This order is effective immediately and continues through June 30, 2020.
11. Executive Order 2020-48 is rescinded.

Given under my hand and the Great Seal of the State of Michigan.

it o

GRETCHEN WHITMER
Time: 7:25 pm GOVERNOR

Date: May 6, 2020

By the Governor:

SECRETARY OF STATE



STATE OF MICHIGAN

GRETCHEN WHITMER OFFICE OF THE GOVERNOR GARLIN GILCHRIST I
GOVERNOR LANSING LT. GOVERNOR

EXECUTIVE ORDER
No. 2020-110
Temporary restrictions on certain events, gatherings, and businesses

Rescission of Executive Orders 2020-69 and 2020-96

The novel coronavirus (COVID-19) is a respiratory disease that can result in serious illness
or death. It is caused by a new strain of coronavirus not previously identified in humans
and easily spread from person to person. There is currently no approved vaccine or antiviral
treatment for this disease.

On March 10, 2020, the Department of Health and Human Services identified the first two
presumptive-positive cases of COVID-19 in Michigan. On that same day, I issued Executive
Order 2020-4. This order declared a state of emergency across the state of Michigan under
section 1 of article 5 of the Michigan Constitution of 1963, the Emergency Management Act,
1976 PA 390, as amended (EMA), MCL 30.401 et seq., and the Emergency Powers of the
Governor Act of 1945, 1945 PA 302, as amended (EPGA), MCL 10.31 et seq.

Since then, the virus spread across Michigan, bringing deaths in the thousands, confirmed
cases in the tens of thousands, and deep disruption to this state’s economy, homes, and
educational, civie, social, and religious institutions. On April 1, 2020, in response to the
widespread and severe health, economic, and social harms posed by the COVID-19
pandemic, I issued Executive Order 2020-33. This order expanded on Executive Order
2020-4 and declared both a state of emergency and a state of disaster across the State of
Michigan under section 1 of article 5 of the Michigan Constitution of 1963, the Emergency
Management Act, and the Emergency Powers of the Governor Act of 1945. And on April 30,
2020, finding that COVID-19 had created emergency and disaster conditions across the
State of Michigan, I issued Executive Order 2020-67 to continue the emergency declaration
under the Emergency Powers of the Governor Act, as well as Executive Order 2020-68 to
issue new emergency and disaster declarations under the Emergency Management Act.

Those executive orders have been challenged in Michigan House of Representatives and
Michigan Senate v Whitmer. On May 21, 2020, the Court of Claims ruled that Executive
Order 2020-67 is a valid exercise of authority under the Emergency Powers of the Governor
Act but that Executive Order 2020-68 is not a valid exercise of authority under the
Emergency Management Act. Both of those rulings are being challenged on appeal.
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On May 22, 2020, I issued Executive Order 2020-99, again finding that the COVID-19
pandemic constitutes a disaster and emergency throughout the State of Michigan. That
order constituted a state of emergency declaration under the Emergency Powers of the
Governor Act of 1945. And, to the extent the governor may declare a state of emergency and
a state of disaster under the Emergency Management Act when emergency and disaster
conditions exist yet the legislature has declined to grant an extension request, that order
also constituted a state of emergency and state of disaster declaration under that act.

The Emergency Powers of the Governor Act provides a sufficient legal basis for issuing this
executive order. In relevant part, it provides that, after declaring a state of emergency, “the
governor may promulgate reasonable orders, rules, and regulations as he or she considers
necessary to protect life and property or to bring the emergency situation within the
affected area under control.” MCL 10.31(1).

Nevertheless, subject to the ongoing litigation and the possibility that current rulings may
be overturned or otherwise altered on appeal, I also invoke the Emergency Management
Act as a basis for executive action to combat the spread of COVID-19 and mitigate the
effects of this emergency on the people of Michigan, with the intent to preserve the rights
and protections provided by the EMA. The EMA vests the governor with broad powers and
duties to “cop[e] with dangers to this state or the people of this state presented by a disaster
or emergency,” which the governor may implement through “executive orders,
proclamations, and directives having the force and effect of law.” MCL 30.403(1)—(2). This
executive order falls within the scope of those powers and duties, and to the extent the
governor may declare a state of emergency and a state of disaster under the Emergency
Management Act when emergency and disaster conditions exist yet the legislature has not
granted an extension request, they too provide a sufficient legal basis for this order.

To suppress the spread of COVID-19, to prevent the state’s health care system from being
overwhelmed, to allow time for the production of critical test kits, ventilators, and personal
protective equipment, to establish the public health infrastructure necessary to contain the
spread of infection, and to avoid needless deaths, it was reasonable and necessary to direct
residents to remain at home or in their place of residence to the maximum extent feasible.
To that end, on March 23, 2020, I issued Executive Order 2020-21, ordering all people in
Michigan to stay home and stay safe. In Executive Orders 2020-42, 2020-59, 2020-70, 2020-
77, 2020-92, and 2020-96, I extended that initial order, modifying its scope as needed and
appropriate to match the ever-changing circumstances presented by this pandemic.

The measures put in place by these executive orders have been effective: the number of new
confirmed cases each day continues to drop. Although the virus remains aggressive and
persistent—on May 31, 2020, Michigan reported 57,397 confirmed cases and 5,491 deaths—
the strain on our health care system has begun to relent, even as our testing capacity has
increased. We are now in the process of gradually resuming in-person work and activities.
In so doing, however, we must move with care, patience, and vigilance, recognizing the
grave harm that this virus continues to inflict on our state and how quickly our progress in
suppressing it can be undone.

With this order, I find it reasonable and necessary to move the state to Stage 4 of the
Michigan Safe Start Plan. As a result, Michiganders are no longer required to stay home.
Instead, certain businesses will remain closed and specific activities that present a
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heightened risk of infection will remain prohibited. Any work that is capable of being
performed remotely must be performed remotely.

Under this order, retailers will be allowed to resume operations on June 4. Restaurants and
bars may reopen fully on June 8. Swimming pools and day camps for kids will also be
permitted to reopen on the same day. Those businesses and activities will be subject to
safety guidance to mitigate the risk of infection. Other businesses and activities that
necessarily involve close contact and shared surfaces, including gyms, hair salons, indoor
theaters, tattoo parlors, casinos, and similar establishments, will remain closed for the time
being.

Michiganders must continue to wear face coverings when in enclosed public spaces and
should continue to take all reasonable precautions to protect themselves, their co-workers,
their loved ones, and their communities. Indoor social gatherings and events of more than
10 people are prohibited. Outdoor social gatherings and events are permitted so long as
people maintain six feet of distance from one another and the assemblage consists of no
more than 100 people.

Acting under the Michigan Constitution of 1963 and Michigan law, I order the following:
1. For purposes of this order, Michigan comprises eight separate regions.

(a) Region 1 includes the following counties: Monroe, Washtenaw, Livingston,
Genesee, Lapeer, Saint Clair, Oakland, Macomb, and Wayne.

(b) Region 2 includes the following counties: Mason, Lake, Osceola, Clare, Oceana,
Newaygo, Mecosta, Isabella, Muskegon, Montcalm, Ottawa, Kent, and Ionia.

(c) Region 3 includes the following counties: Allegan, Barry, Van Buren, Kalamazoo,
Calhoun, Berrien, Cass, Saint Joseph, and Branch.

(d) Region 4 includes the following counties: Oscoda, Alcona, Ogemaw, losco,
Gladwin, Arenac, Midland, Bay, Saginaw, Tuscola, Sanilac, and Huron.

(e) Region 5 includes the following counties: Gratiot, Clinton, Shiawassee, Eaton,
and Ingham.

(f) Region 6 includes the following counties: Manistee, Wexford, Missaukee,
Roscommon, Benzie, Grand Traverse, Kalkaska, Crawford, Leelanau, Antrim,
Otsego, Montmorency, Alpena, Charlevoix, Cheboygan, Presque Isle, and
Emmet.

(2) Region 7 includes the following counties: Hillsdale, Lenawee, and Jackson.
(h) Region 8 includes the following counties: Gogebic, Ontonagon, Houghton,

Keweenaw, Iron, Baraga, Dickinson, Marquette, Menominee, Delta, Alger,
Schoolcraft, Luce, Mackinac, and Chippewa.



2. Any work that is capable of being performed remotely (i.e., without the worker
leaving his or her home or place of residence) must be performed remotely.

3. Any business or operation that requires its employees to leave their home or place of
residence for work is subject to the rules on workplace safeguards in Executive
Order 2020-97 or any order that may follow from it.

4. Any individual who leaves his or her home or place of residence must:

(a) Follow social distancing measures recommended by the Centers for Disease
Control and Prevention (“CDC”), including remaining at least six feet from
people from outside the individual’s household to the extent feasible under the
circumstances.

(b) Wear a face covering over his or her nose and mouth—such as a homemade
mask, scarf, bandana, or handkerchief—when in any enclosed public space,
unless the individual is unable medically to tolerate a face covering.

(1) An individual may be required to temporarily remove a face covering upon
entering an enclosed public space for identification purposes. An individual
may also remove a face covering to eat or drink when seated at a restaurant
or bar.

(2) Businesses and building owners, and those authorized to act on their behalf,
are permitted to deny entry or access to any individual who refuses to comply
with the rule in this subsection (b). Businesses and building owners will not
be subject to a claim that they have violated the covenant of quiet enjoyment,
to a claim of frustration of purpose, or to similar claims for denying entry or
access to a person who refuses to comply with this subsection (b).

(3) Supplies of N95 masks and surgical masks should generally be reserved, for
now, for health care professionals, first responders (e.g., police officers, fire
fighters, paramedics), and other critical workers who interact with the public.

(4) The protections against discrimination in the Elliott-Larsen Civil Rights Act,
1976 PA 453, as amended, MCL 37.2101 et seq., and any other protections
against discrimination in Michigan law, apply in full force to individuals who
wear a face covering under this order.

5. Indoor social gatherings and events among persons not part of a single household
are permitted, but may not exceed 10 people.

6. Outdoor social gatherings and events among persons not part of a single household
are permitted, but only to the extent that:

(a) The gathering or event does not exceed 100 people, and

(b) People not part of the same household maintain six feet of distance from one
another.



7.

10.

11.

12.

Unless otherwise prohibited by local regulation, outdoor parks and recreational
facilities may be open, provided that they make any reasonable modifications
necessary to enable employees and patrons not part of the same household to
maintain six feet of distance from one another, and provided that areas in which
social distancing cannot be maintained be closed, subject to guidance issued by the
Department of Health and Human Services.

Unless otherwise prohibited by local regulation, public swimming pools, as defined
by MCL 333.12521(d), may open as of June 8, 2020, provided that they are outdoors
and limit capacity to 50% of the bather capacity limits described in Rule 325.2193 of
the Michigan Administrative Code, and subject to guidance issued by the
Department of Health and Human Services. Indoor public swimming pools must
remain closed.

Day camps for children, as defined by Rule 400.11101(1) of the Michigan
Administrative Code, may open as of June 8, 2020, subject to guidance issued by the
Department of Licensing and Regulatory Affairs. Residential, travel, and troop
camps within the meaning of Rule 400.11101(n), (p), or (q) of the Michigan
Administrative Code must remain closed for the time being.

Unless otherwise prohibited by local regulation, libraries and museums may open as
of June 8, 2020, subject to the rules governing retail stores described in Executive
Order 2020-97 or any order that may follow from it.

Stores that were closed under Executive Order 2020-96 (or that were open only by
appointment under the same order) must remain closed to the public (or open only
by appointment) until June 4 at 12:01 am. Such stores may then resume normal
operations, subject to local regulation and to the capacity constraints and workplace
standards described in Executive Order 2020-97 or any order that may follow from
it.

Subject to the exceptions in section 14, the following places are closed to ingress,
egress, use, and occupancy by members of the public:

(a) Indoor theaters, cinemas, and performance venues.

(b) Indoor gymnasiums, fitness centers, recreation centers, sports facilities, exercise
facilities, exercise studios, and the like.

(c) Facilities offering non-essential personal care services, including hair, nail,
tanning, massage, traditional spa, tattoo, body art, and piercing services, and
similar personal care services that involve close contact of persons.

(d) Casinos licensed by the Michigan Gaming Control Board, racetracks licensed by
the Michigan Gaming Control Board, and Millionaire Parties licensed by the
Michigan Gaming Control Board.



13.

14.

15.

(e) Indoor services or facilities, or outdoor services or facilities involving close
contact of persons, for amusement or other recreational or entertainment
purposes, such as amusement parks, arcades, bingo halls, bowling alleys, indoor
climbing facilities, indoor dance areas, skating rinks, trampoline parks, and
other similar recreational or entertainment facilities.

Unless otherwise prohibited by local regulation, restaurants, food courts, cafes,
coffeehouses, bars, taverns, brew pubs, breweries, microbreweries, distilleries,
wineries, tasting rooms, special licensees, clubs, and like places may be open to the
public as follows:

(a) For delivery service, window service, walk-up service, drive-through service, or
drive-up service, and may permit up to five members of the public at one time for
the purpose of picking up their food or beverage orders, so long as those
individuals are at least six feet apart from one another while on premises.

(b) In Regions 1, 2, 3, 4, 5, and 7, beginning at 12:01 am on June 8, 2020, for outdoor
and indoor seating, subject to the capacity constraints and workplace standards
described in Executive Order 2020-97 or any order that may follow from it.

(¢) In Regions 6 and 8, for outdoor and indoor seating, subject to the capacity
constraints and workplace standards described in Executive Order 2020-97 or
any order that may follow from it.

The restrictions imposed by sections 12 and 13 of this order do not apply to any of
the following:

(a) Outdoor fitness classes, athletic practices, training sessions, or games, provided
that coaches, spectators, and participants not from the same household maintain
six feet of distance from one another at all times during such activities, and that
equipment and supplies are shared to the minimum extent possible and are
subject to frequent and thorough disinfection and cleaning.

(b) Services necessary for medical treatment as determined by a licensed medical
provider.

(c) Health care facilities, residential care facilities, congregate care facilities, and
juvenile justice facilities.

(d) Crisis shelters or similar institutions.
(e) Food courts inside the secured zones of airports.

(f) Employees, contractors, vendors, or suppliers who enter, use, or occupy the
places described in section 12 of this order in their professional capacity.

Nothing in this order should be taken to interfere with or infringe on the powers of
the legislative and judicial branches to perform their constitutional duties or
exercise their authority. Similarly, nothing in this order shall be taken to abridge
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protections guaranteed by the state or federal constitution under these emergency
circumstances.

16. Consistent with prior guidance, neither a place of religious worship nor its owner is
subject to penalty under section 19 of this order for allowing religious worship at
such place. No individual is subject to penalty under section 19 of this order for
engaging in religious worship at a place of religious worship, or for violating the face
covering requirement of section 4(b) of this order.

17. Executive Orders 2020-69 and 2020-96 are rescinded. Except as specified, nothing in
this order supersedes any other executive order. This order takes effect immediately
unless otherwise specified.

18. In determining whether to maintain, intensify, or relax the restrictions in this order,
I will consider, among other things, (1) data on COVID-19 infections and the
disease’s rate of spread; (2) whether sufficient medical personnel, hospital beds, and
ventilators exist to meet anticipated medical need; (3) the availability of personal
protective equipment for the health care workforce; (4) the state’s capacity to test for
COVID-19 cases and isolate infected people; and (5) economic conditions in the state.

19. Consistent with MCL 10.33 and MCL 30.405(3), a willful violation of this order is a
misdemeanor.

Given under my hand and the Great Seal of the State of Michigan.

Date: dJune 1, 2020

GRETCHEN WHITMER
Time: 2:27 pm GOVERNOR

By the Governor:

SECRETARY OF STATE
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