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CITY of NOVI CITY COUNCIL

Agenda Item G
June 7,2010

SUBJECT: Approval of Facility Encroachment Agreement with CSX Transportation, Inc., to use and
maintain a City-owned water main within railroad right-of-way near Novi Road.

SUBMITTING DEPARTMENT: D1Y"I3'rtment of Public Services, Engineering Division
)..;

CITY MANAGER APPROV 1:. l

BACKGROUND INFORMATION:

The Novi Road Link project is tentatively scheduled to begin in fall 2010 and will include the
reconstruction of Novi Road between Ten Mile Road and Main Street as a five lane road
with a bridge over the CSX railroad. As part of the construction several utilities near the
railroad, including an existing City-owned 24-inch water main, must be relocated to
facilitate construction of the bridge. CSX Transportation, Inc. (CSXT) is the owner of the
railroad and requires that the City of Novi, as owner of the water main, execute a new
Facility Encroachment Agreement (attached) for the relocated water main. The water
main within the northern half of the project limits (shown on the attached map) will be
replaced as part of the road reconstruction.

As with the previous agreement with CSX for the water main in this location and other
utility crossings of the railroad within the City of Novi, there are several requirements in the
agreement that should be noted and considered. A summary of these items is listed in the
attached May 7. 2010 letter from Beth Kudla. These concerns have been discussed with
CSXT and they are unwilling to amend their standard agreement.

The attached May 26, 2010 letter from Beth Kudla notes that subject to the conditions
noted in the May 7, 2010 letter and confirmation that the City can meet the insurance
requirements in the agreement, that the City Attorney sees no legal impediment to the
City's entry into the agreement. The City's risk manager has confirmed that the City's
insurance coverage meets the requirements listed in the agreement. The $1,000 license
fee required by CSXT agreement will be paid by Road Commission for Oakland County
[which holds jurisdiction over Novi Raod) as part of the project cost.

The Road Commission for Oakland County has submitted final plans to Michigan
Department of Transportation in advance of an August 2010 bid letting. It is anticipated
that the contractor would commence work in September 2010 with the initial components
of work, including stream relocation and construction of water main, storm sewer, and
temporary roadways. The full closure of Novi Road is anticipated when construction of
the bridge beings in or around February 2011. A more detailed schedule will be known
once the construction contract is awarded.



RECOMMENDED ACTION: Approval of Facility Encroachment Agreement with CSX
Transportation, Inc., to use and maintain a City-owned water main within railroad right-of
way near Novi Road.
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May 7,2010

Brian Coburn, Senior Civil Engineer
City of Novi
Public Services - DP\V Garage
26300 Delwal Drive
Novi, MI 48375

Re: CSXT Facility Encroachment Agreement
Om' File No. 55142 NOV

Dear Mr, Coburn:

At your request, we have reviewed the proposed license agreement between CSX
Rai lroad (CSX) and the City involving a water main proposed to cross the CSX tracks at
Novi Road. Though CSX may be reluctant to amend its agreement form, the following
items should be noted and considered:

J. A Iicense agreement is not recorded like an easement and is not generally permanent
in nature. Though CSX includes provisions that it will only terminate the license for,
(I) the City's breach of the terms of the Agreement; (2) if the City decides to remove
the main; or (3) with the mutual agreement of the parties, if the property is sold to a
purchaser without notice, or CSX ceases to exist, the City's rights may terminate.
This could result in the requirement that the City remove the water main. The
Agreement would provide the City 30 days for removal.

2. It should be noted that a $1,000 license fee must be paid for the license. If CSX
merges, changes names, or ceases to exist, the agreement provides that additional
fees may be reguired.

3. Section 3.5 requires the City to make repairs of the water main as directed by CSX
within 30 days. Section 3.9 assigns liability to the City for train delays as a result of
improper maintenance or failure to repair or maintain in accordance with CSX's
direction pursuant to Section 3.5.

4. Section 5.3 assigns liability to the City for any subsistence or failure of lateral or
subadjacent support in the area of the water main resulting from the project.

5, Section 7.1 requires the City to periodically monitor and verify the depth of the water
main and may be required to relocate the depth from time to time to meet
requirements ofCSX



Mr. Brian Coburn, Senior Civil Engineer
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6. Any revision, renewal or relocation of the water main requires prior approval from
CSX.

7. Section 9 contains the risk, liability, and indemnity provisions, which are substantial.
Essentially the City accepts, with this License, all risk of loss and waives al! claims to
damages even fOI" acts amI losses that are the fault of CSX. The City also holds
CSX harmless from and indemnifies CSX from any IDss or damage of any kind or
nature arising out Df a water main leak, spill or break, regard less of fault.

8. The City should confirm the existence and/or ability to provide the insurance in the
amounts set forth in Section 10.

9. The City is required to give CSX '3D-days notice of any work on the water main,
except in emergencies. Emergencies require the City to follow specific notification
protocol listed in Section 15. Lb.

10. CSX is not guaranteeing that it has the right to grant the City the use of this area and
assigns the City any liability in the event CSX does not have fee simple title or other
necessary rights to grant this license, including punitive and special damages. The
City shDuld verify what review RCOC did to verify that CSX has title in this
locatiDn.

As a general propositiDn, the agreement is very favorable to CSX, but that is not
unusual under the circumstances. The primary issues to address are the verification of
proper title and insurance, ability to relocate the main within 30 days if the license it
terminated, and the indemnification issues, whicll CSX may be reluctant tD vary. Let me
know if we can be of assistance in this regard. If YDU have any questiDns regarding the
foregoing, please call me.

EMK
cc: Clay PearSall, City Manager

Rob Hayes, DPS Director
Thomas R. Schultz, Esquire
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May 26,2010

Brian Coburn, Senior Civil Engineer
City of Novi
Public Services - DPW Garage
26300 Delwal Drive
Novi, MI 48375

Re: CSXT Facility Encroachment Agreement
OUT File No. 55142 NOV

Dear Mr. Coburn:

We have received and reviewed the final executed CSXT Facility Encroachment
Agreement. We note that with the exception of added exhibits showing the
construction plan and RCOC's request for permission to install facilities in CSX's
railroad right-of-way, the executed Agreement has the same format and content as
the initial draft. The City's acceptance of the terms of the Agreement would be
subject to the conditions detailed in our May 7, 2010 review letter. Subj ect to
confiITI1ation by the City's risk manager that the City meets the insurance
requirements set forth in the Agreement, we see no legal impediment to the City's
entry into tills agreement, which is a form agreement that CSX is apparently
reluctant to amend.

Very truly yours,

.J-/ ./!-..L..d //y~~~
tf3ft;?J~t.~~~~

'ELIZdETH M. KUDLA n

EMK
cc: Clay Pearson, City Manager

Rob Hayes, DPS Director
Thomas R. Schultz, Esquire

C:\NrPortbl\imnnugcIB KUDLA\ I422422JDOC



AGREEMENT NO. CSX <tJ$l..o IX;

FACILITY ENCROACHMENT AGREEMENT

This FACILITY ENCROACHMENT AGREEMENT ("Agreement"), is made and
effective (/JI-A·tr 11 ,2010, by and between CSX TRANSPORTATION, INC., a
Virginia corporation, hose mailing address IS 500 Water Street, Jacksonville, Florida 32202,
hereinafter called "Licensor, II and the CITY OF NOVl, a Micbigan municipal corporation, whose
mailing address is 45175 West Ten Mile Road, Novi, Michigan 48375-3024, hereinafter called
"Licensee. II

WITNESSETII:

WHEREAS, Licensee desires to operate, use and maintairI the below described facility,
hereinafter called "FacUity,1I over, under or across property owned or controlled by Licensor, at
the below described location(s):

One (1) twenty-four inch (24") diameter sub-grade pipeline crossing, solely for the
conveyance ofpotable water, located at or near Novi, Oakland County, Michigan, Chicago
Division, Saginaw Subdivision, Milepost CC-75.l3

hereinafter, collectively, called the "Encroachment," as sbown on print(s) labeled Exhibit "B,I!

attached bereto and made u part hereof; other details and data pertaining to said Facility being as
indicated on Exhibit lTA," also attached hereto and made a part bereof;

NOW, THEREFORE, in consideration of the mutual covenants, conditions, terms and
agreements herein contained, the parties hereto agree and covenant as follows:

1. LICENSE:

1.1 Subj ect to Section 17, Licensor, irulofar as it has the legal right, power and
authority to do so, and its present title permits, and subject to:

(A) Licensor's present and future right to ,occupy, possess and use its
property within the area of the Encroachment for any and all purposes;

(B) All encumbrances, conditions, covenants, easements, and limitations
applicable to Licensor's title to or rights in the subject property; and

(C) Compliance by Licensee with the terms and conditions herein
contained.;

does hereby license and permit Licensee to maintain, repair, renew, operate, use, alter or change
the Facility at the Encroachment above until terJD.inated as herein provided, and to remove same
upon termination.

1.2 The term "Facilily,n as used herein, shall mclude only those structures and
ancillary facilities devoted exclusively to the transmission usage above within the Encroachment,
and as shown on attached Facility Application Form and planes).

TER100tJ.29
Page 1 of 13 0



AGREEMENT NO. CSX (J) '9..0 )015

1.3 No additional structures or other facilities shall be placed, allowed, or
maintained by Licensee in, upon or on the Encroachment except upon prior separate written
consent ofLicensor.

2. ENCROACHMENT FEE; TERM:

2.1 Licensee shall pay Licensor a one-time nonrefundable "Encroachment Fee" of
ONE THOUSAND AND 00/100 U.S. DOLLARS A..1\lD 00/100 U,S. DOLLARS ($1,000.00)
upon execution ofthis Agreement. Licensee agrees that the Encroachment Fee applies only to
the original Licensee under this Agreement. In the event of a successor (by merger,
consolidation, reorganization andlor assignment) or if the original Licensee cbanges its name,
then Licensee shall be subject to payment of Licensor's current administrative and document
preparation fees for the cost incurred by Licensor in preparing and maintaining this Agreement
on a current basis.

2.2 However, Licensee assumes sale responsibility for, and shilll pay directly (or
reimburse Licensor), any additional annual taxes and/or periodic assessments levied against
Licensor or Licensor's property solely on account of said Facility or Encroaclunent.

2.3 Unless this Agreement is terminated as otherwise berein provided, it shall
terminate upon: (a) Licenseels cessation of use ofthe Facility or Encroachment for the pmpose(s)
above; (b) removal of the Facility; or (c) subsequent mutual consent.

2.4 In further consideration for the license or right hereby granted, Licensee
hereby agrees that Licensor shall not be charged or assessed, directly or indirectly, with any part
ofthe cost of the operation of said Facility and appurtenances, and/or maintenance thereof.

3. OPERATION, MAINTENANCE AND REPAIRS:

3.1 Licensee shall operate, use, maintainJ relocate, repair, renew, alter, and/or
remove the Facility, in a prudent, workmanlike manner, using quality materials and complying
with any applicable standard(s) or regulation(s) ofLicensor (A.R.E.M.A. Specifications), or
Licensee's particular industry, National Electrical Safety Code, or any governmental or
regulatory body baving jurisdiction over tbe Encroachment.

3.2 Location and any new construction ofFacility shall be made strictly in
accordance with design.(s) and specifications furnished to and approved by Licensor and of
material(s) and size(s) appropriate for the purpose(s) above recited.

3.3 All of Licensee's work, and exercise of rights hereunder, shall be undertaken at
time(s) satisfactory to Licensor, and so as to eliminate or minimize any impact on or interference
with the safe use and operation ofLicensor's property and appurtenances thereto. In accord with
such elimination or minimization of any impact on or interference with the safe use and
operation of Licensor's property and the appurtenances thereto, Licensor will cooperate with

TERI00429
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AGREEMENT NO. GSX &'Ek.Id.5

Licensee and its employees, agents, contractors and subcontractors in facilitating and expediting
the maintenance, repair and/or removal of the Facility.

3.4 In the maintenance, repair and/or removal of said Facility, Licensee shall not
use explosives of any type or perfoIDl or cause any blasting without the separate express written
consent ofLiceosor. As a condition to such consent, a representative will be assigned by
Licensor to monitor blasting, and Licensee shall reimburse Licensor for the entire cost and/or
expense offurnishing said monitor,

3.5 Any repairs or maintenance to the Facility, whether resulting from acts of
Licensee, or natural or weather events, which are necessary to protect or facilitate Licensor's use
of its property, shall be made by Licensee promptly, but in no event later than thirty (30) days
after Licensor has given written notice to Licensee as to the need for such repairs or
maintenance.

3.6 Licensor, in order to protect or safeguard it<; property, rail operations,
equipment and/or employees from imminent damage or injury, may request Licensee to
immediately repair or renew the Facility, and if the same is not performed, may make or contract
to make such repairs or renewals, at the sole risk, cost and expense ofLicensee.

3.7 Neither the failure of Licensor to object to any work done, material used, or
inethod of construction or maintenance of said Encroachment, nor any approval given or
supervision exercised by Licensor, shall be construed as an admission of liability or
responsibility by Licensor, or as a waiver by Licensor of any ofthe obligations, liability and/or
responsibility ofLicensee under this Agreement.

3.8 All work on the Encroachment shall be conducted in accordance with
Licerumr's safety rules and regulalions as outlined in the Licensor's Special Conditions.

3.9 Licensee hereby agrees to reimburse Licensor any loss, cost or expense
(inclucIJng losses resulting from train delays and/or inability to meet train schedules) arising from
any failure of Licensee to make repairs or conduct maintenance as required by Section 3.5 above
or from improper or incomplete repairs or maintenance to the Facility or Encroachment.

4. PERMITS, LICENSES:

4.1 Before any work hereunder is performed, or before use of the Encroachment
for the contracted purpose, Licensee, at its sale cost and expense, shall obtain all necessary
permit(s) (including but not limited to zoning, building, construction, health, safety or
environmental matters), Ietter(s) or certificate(s) of approval. Licensee expressly agrees and
warrants that it shall conform and limit its activities to the terms of such permit(s), approval(s)
and authorization(s), and shall comply with all applicable ordinances, rules, regulations,
requirements and laws of any'governmental authority (State, Federal or Local) having
jurisdiction over Licensee's activities, including the location, contact, excavation and protection
regulations of the Occupational Safety and Health Act (OSHA) (29 CFR 1926.651 (b)), et aI., and
State "One Call" ~ "Call Before You Dig" requirements.

TERI00429
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4.2 Licensee assumes sole responsibility for failure to obtain such pennit(s) or
approval(s), for any violations thereof, or for costs or expenses of compliance or remedy,

5. MARKING AND SUPPORT:

5.1 With respect to any subsurface installation or maintenance upon Licensor's
property, Licensee, at its sale cost and expense, shall:

(A) support track(s) and roadbed in a manner satisfactory to Licensor;

(B) backfill with satisfactory material and thoroughly tamp all trenches to
prevent settling of surface of land and roadbed ofLicensor; and

(C) either remove any surplus earth or material from Licensor's property or
cause said surplus earth or material to be placed and distributed at Iocation(s) and in such manner
Licensor may approve. .

5.2 After construction or maintenance ofllie Facility, Licensee shall:

(A) Restore any track(s), roadbed and other disturbed property; and

(B) Erect, maintain and periodically verify the accuracy of aboveground
markers, in a form approved by Licensor, indicating the location, depth and ownership of any
underground Facility or related facilities.

5.3 Licensee shall be solely responsible for any subsidence or failure oflateral or
subjacent support in the Encroachment area caused by or arising from the Facility or by work
done by or at the request ofLicensee in connection with the Facility.

6. TRACK CHANGES:

6.1 In the event that rail operations and/or track maintenance result in changes in
grade or alignment of, additions to, or relocation oftrack(s) or other facilities, or in the event
future use of Licensor's rail corridor or properly necessitate any change oflocatioD, height or
depth in the Facility or Encroachment, Licensee, at its sale cost and expense and within thirty
(30) days after notice in writing from Licensor, shall make changes in the Facility or
Encroachment to accommodate such track(s) or operations.

6,2 lfLicensee fails to do so, Licensor may make or contract to make such
changes at Licensee's cost. .

7. FACILITY CHANGES:

7.1 Licensee shall periodically monitor and veriiY the depth or height of the
Facility or Encroachment in relation to the existing tracks and facilities, and shall relocate the

TERIOOtf29
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AGREEMENT NO. CSX {oS/Q JJ5

Facility or change the Encroachment. at Licensee's expense, should such relocation or change be
necessary to comply with the minimum clearance requirements ofLicensor.

7.2 If Licensee undertakes to revise, renew, relocate or change in any manner
whatsoever all or any part ofthe Facility (including any change in voltage or gauge ofwire or
any change in circumference, diameter or radius of pipe or change:in materials transmitted:in and
through said pipe), or is required by any public agency or court order to do so, plans therefor
shall be submitted to Licensor for approval before such change; provided, however ifLicensor
does not approve the new location, either party may seek legal remedy through the Court having
jurisdiction. After approval, the terms and conditions of this Agreement shall apply thereto.

8. INTERFERENCE WITH RAIL FAClLITffiS:

8.1 Although the FacilitylEncroachrnent herein permitted may not presently
interfere with Licensor's railroad or facilities, in the event that the operation, existence or
maintenance of said Facility, in the reasonable judgment of Licensor, causes: (a) interference
(including, but not limited to, physical or interference from an electromagnetic induction, or
interference from stray or other currents) with Licensor's power lines, communication, signal or
other wires, train control system, or electrical or electronic apparatus; or (b) interference in any
manner, with the operation, maintenance or use ofthe rail corridor, track(s), structures, pole
line(s), devices, other property. or any appurtenances thereto; then and in either event, Licensee,
upon receipt of written notice from Licensor of any such interference, and at Licensee's sale risk,
cost and expense, shall promptly make such changes in its Facility, as may be required in the
reasonable judgment of the Licensor to eliminate all such interference. Upon Licensee's failure
to remedy or change, Licensor may do so or contract to do so at Licensee's sale cost.

8.2 Without assuming any duty·hereunder to inspect the Facility, Licensor hereby
reserves the right to inspect same and to require Licensee to undertake reasonable repairs,
maintenance or adjustments to the Facility, which Licensee hereby agrees to make promptly, at
Licensee's sale cost and expense.

9. RISK, LIABILITY, INDEMNITY:

9.1 Licensee expressly assumes all risk ofloss and damage to Licensee's Property
or the Facility in, on, over or under the Encroachment, including loss of or any interference with
use or service thereof, regardless of cause, including electrical field creation, fire or derailment
resulting from rail operations. For this Section, the term "Licensee's Property" shall include
property oftbird parties situated or placed upon Licensor's rail corridor by Licensee or by such
third parties at request of or for benefit of Licensee.

9.2 To the fullest extent pennitted by State law, as above, Licensee assumes all
responsibility for, and agrees to defend, indemnify and hold Licensor harmless from: (a) all
claims, costs and expenses, including reasonable attorneys' fees, as a consequence of any sudden
or Iionsudden pollution of air, water, land and/or ground water on or offthe Encroachment area,
arising from or in cOImection with the use of this Encroachment or resulting from leaking,
bursting, spilling, or any escape of the material transmitted in or through the Facility; (b) any

TERI00429
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claim or liability arising under federal or state law dealing with either such sudden or nonsudden
pollution of air, water, land and/or ground water arising therefrom or the remedy thereof; and (c)
any subsidence or failure of lateral or subjacent support of the tracks arising from such Facility
leakage.

9.3 Licensee also expressly assumes all risk of loss which in any way may result
from Licensee's failure to maintain either required clearances for any overhead Facility or the
required depth and encasement for any undergrmmd Facility.

9.4 Obligations of Licensee hereUnder to release, indemnify and hold Licensor
harmless shall also extend to companies and other legal entities that control, are controlled by,
subsidiaries of, or are affiliated with Licensor, as well as any railroad that operates over the rail
corridor on which the Encroachment is located, and the officers, employees and agents of each.

9.5 If a claim is made or action is brought against Licensor, and/or its operating
lesseeJ for which Licensee may be responsible hereunder, in whole or .in part, Licensee shall be
notified to assume the handling or defense of such claim or action; but Licensor may participate
in such handling or defense.

10. INSURANCE:

10.1 Prior to commencement of surveys, or occupation ofpremises pursuant to
this Agreement, Licensee or its contractor shall procure and shall maintain during the
continuance of this Agreement, at its sole cost and expense, a policy of Commercial General
Liability Insurance (COL), naming Licensor, and/or its designee, as additional insured and
covering liability assumed by Licensee under this Agreement A coverage limit ofnot less than
TIfREE MILLION AND 001100 U.S. DOLLARS ($3,000,000.00) Combined Single Limit per
occurrence for bodily injury liability and property damage liability is currently required as a
prudent minimum to protect Licensee's assumed obligations. The evidence of insurance
coverage sball be endorsed to provide for thirty (30) days' notice to Licensor, or its designee,
prior to cancellation or modification of any policy. Mail CGL certificate, along with agreement,
to CSX Transportation., Inc., Speed Code 1180,500 Water Street, Jacksonville, FL 32202. On
each successive year, send certificate to Speed Code C907 at the address listed above.

10.2 IfLicensee's existing COL policy(ies) do(es) not automatically cover
Licensee.'s contractual liability during periods of survey, maintenance and continued occupation,
a specific endorsement adding such coverage shall be purchased by Licensee. If said COL
policy is written on a "claims made" basis instead of a "per occurrence" basis, Licensee shall
arrange for adequate time for reporting losses. Failure to do so shall be at Licensee's sale risk.

10.3 Licensor, or its designee, may at any time request evidence of insurance
purchased by Licensee to comply with this Agreement. Failure of Licensee to comply with
Licensor's request shall be considered a default by Licensee.

lOA Securing such insurance shall not limit Licensee's liability under this
Agreement, but shall be security therefor.

TERI00429
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10.5 (A) In the event Licensee finds it necessary to perform construction or
demolition operations within fifty feet (50') of any operated railroad track(s) or affecting any
railroad bridge, trestle, tunnel, track(s), roadbed, overpass or underpass, Licensee shall: (a) notify
Licensor; and (b) require its contractor(s) performing such operations to procure and maintain
during the period of construction or demolition operations as applicable, at no cost to Licensor,
Railroad Protective Liability (RPL) Insurance, naming Licensor, and/or its designee, as Named
Insured, written 011 the current ISOIRIMA Fonn (ISO Form No. CG 0035 01 96) with limits of
FIVE MILLION AND 001100 U.S. DOLLARS ($5,000,000.00) per occurrence for bodily injury
and property damage, with at least TEN MILLION AND 00/100 U.S. DOLLARS
($10,000,000.00) aggregate limit per annual policy period, with Pollution Exclusion Amendment
(ISO CO 28 31 11 85) if an older ISO Form CG 00 35 is used. The original of such RPL -policy
shall be sent to and approved by Licensor prior to commencement of such construction or
demolition, Licensor reserves the right to demand higher limits.

(B) At Licensor's option, in lieu ofpurchasing RPL insurance from an insurance
company (but not CGL insurance), Licensee may pay Licensor, at Licensor's current rate at time
of request, the cost of adding this Encroachment, or additional construction and/or demolition
activities, to Licensor's Railroad Prote~tive Liability CRPL) Policy for the period of actual
construction. This coverage is offered at Licensor's discretion and may not be available 1U1der all
circumstances.

10.6 Notwithstanding the provisions of Sections 10.1 and 10.2, Licensee, pursuant
to State Statute(s), may self~insUIe or self-assume, in any amount(s), any contracted liability
arising under this Agreement:, under a funded program-of self-insurance, which fund will respond
to liability of Licensee imposed by and in accordance with the procedures established by law.

11. GRADE CROSSINGS; FLAGGING:

11.1 Nothing herein contained shall be construed to permit Licensee or Licensee's
contractor to move any vehicles or equipment over the track(s), except at public road crossing(s),
without separate prior written approval ofLicensor (CSXT Form 7422).

11.2 If Licensor deems it advisable, during any construction, maintenance, repair,
renewal, alteration, change or removal of said Facility, to place watchmen, flagmen, inspectors
or supervisors for protection of operations ofLicensor or others on Licensor's rail corridor at the
Encroachment:, and to keep persons, equipment or materials away from the track(s), Licensor
shall have the right to do so at the expense of Licensee, but Licensor shaU not be liable for failure
to do so.

12. LICENSOR'S COSTS:

12.1 Any additional or alternative costs or expenses incurred by Licensor to
accommodate Licensee's continued use of Licensor's property as a result of track changes or wire
changes shall also be paid by Licensee.

TERI00429
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12.2 Licensor's expense for wages ("force account II charges) and materials for any
work performed at the expense of Licensee pursuant hereto shall be paid by Licensee within
thirty (30) days after receipt of Licensor's bill therefor. Licensor may, at its discretion, request
an advance deposit for the fees set forth on the Statement ofFees which will be attached as
Exhibit A at the time of the request

12.3 Such expense shall include, but not be limited to, cost of railroad labor and
supervision under "force account ll rules, plus current applicable overhead percentages, the actual
cost ofmaterials, and insurance, freight and handling charges on all material used. Equipment
rentals shaU be in accordance with Licensor's applicable fixed rate. Licensor may, at its
discretion, require advance deposits for estimated costs of such expenses and cosis.

13. DEFAULT, BREACH, WAlVER:

13.1 In the event Licensee fails or refuses to fully and completely perform any of
said covenants or remedy any breach within one hundred twenty (120) days after receiving
written notice from Licensor to do so, Licensor shall have the option ofimmediately revoking
this Agreement and the privileges and powers hereby conferred, regardless of encroachment
fee(s) baving been paid in advance for any annual or other period. Upon such revocation,
Licensee shall make removal in accordance with Section 14,

13.2 No waiver by Licensor of its rights as to any breach of covenant or condition
herein contained shall be construed as 11 permanent waiver of such covenant or condition, or any
subsequent breach thereof, unless such covenant or condition is permanently waived in writing
by Licensor.

13.3 Neither the failure of Licensor to object to any work done, material used, or
method of construction or maintenance ofsaid Encroachment, nor any approval given or
supervision exercised by Licensor, shall be construed as an admission ofUability or
responsibility by Licensor, or as a waiver by Licensor of any of the obligations, liability and/or
responsibility ofLicensee under this Agreement.

13.4 In the event Licensee or its contIactor fail to comply with the safety rules of
Licensor, then aU work and access will be suspended until such time as Licensee or its contractor
comply with these requirements. Licensee shall be deemed in breach oftbe agreement and no
work will commence until the safety breach is cured,

14. TERMlNATION, REMOVAL:
14.1 All rigbts which Licensee may have hereunder shall cease upon the date of

(a) termination as provided in this Agreemen~ (b) revocation in accordance with Section 13.1
above, or (c) subsequent agreement, or (d) LiceDseels removal of the Facility from the
Encroachment. However, neither termination nor revocation ofthis Agreement shall affect any
claims and liabilities which have arisen or accrued hereunder, and which at the time of
termination or revocation have not been satisfied; neither party; however, waiving any tillrd party
defenses or actions.

TERJ00429
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14.2 Within thirty (30) days after revocation or termination, Licensee, at its sale
risk and expense, shall (a) remove the Facility from the rail corridor of Licensor, unless the
parties hereto agree otherwise, (b) restore the rail corridor of Licensor in a manner satisfactory to
Licensor, and (c) reimburse Licensor any loss, cost or expense of Licensor resulting from such
removal.

15. NOTICE:

15.1 Licensee shall give Licensor at least thirty (30) days written notice before
doing any work on Licensor's rail corridor, except that in cases of emergency shorter notice may
be given. Licensee shall provide proper notification as follows:

a. For non-emergencies, Licensee shall complete and submit Licensor's
Outside Party Number Request Form (Form # OP) by facsimile, to facsimile numbers: (904)
245-3692 and (904) 633-3450. Licensee may also scan and email a completed form to email
address: OP_Request@csx.com. A blank. form, as well as additional instructions and
information, can be obtained from Licensor's web site.

b. For emergencies, Licensee shall complete all ofthe steps outlined in
Section 15.1 a. above, and shall. also include detailed information of the emergency. Licensee
shall also call and report details of the emergency to Licensor1s Rail Operations Emergency
Telephone Number: 1-800-232-0144. fu the event Licensor needs to contact Licensee
cOllceming an emergency involving Licensee's Facility(ies), the emergency phone number for
Licensee is: 248:'735-5606 (office); 248-343-4169 (cell).

15.2 All other notices and communications concerning this Agreement shall be
addressed to Licensee at the address above, and to Licensor at the address shown on Page 1, c/o
CSXT Contract Management, JI80; or at such other address as either party may designate in
writing to the other.

15.3 Unless otherwise expressly stated herein, all such Dotices shall be in writing
and sent via Certified or Registered Mail, Return Receipt Requested, or by courier, and shall be
considered delivered upon: (a) actual receipt, or (b) date of refusal of such delivery.

16. ASSIGNMENT:

16.1 The rights herein conferred are tbe privileges of Licensee only. and Licensee
shall obtain Licensor's prior written consent to any assignment of Licensee's interest herein; said
consent shall not be unreasonably withheld.

16.2 Subject to Sections 2 and 16.1, this Agreement shall be binding upon and
inure to the benefit ofthe parties hereto and their respective successors or assigns.

16.3 Licensee shall give Licensor written notice of any legal succession (by
merger, consolidation. reorganization, etc.) or other change oflegal existence or status of
Licensee, with a copy of all documents attesting to such change or legal succession.

TERI00429
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16.4 Licensor expressly reserves the right to assign this A~eement, in whole or in .
part, to any grantee, lessee, or vendee of Licensor1s underlying property interests in the
Encroachment, upon written notice thereof to Licensee.

16.5 In the event of any unauthorized sale, transfer, assignment, sublicense or
encumbrance of this Agreement, or any of the rights and privileges herelUlder by the Licensee,
then the Licensee shall reimburse Licensor for any loss, cost or expense Licensor may incur as a
result of Licensee1s failure to obtain said consent.

17. TITLE:

17.1 Licensee understands that Licensor occupies, uses and possesses lands,
rights-of-way and rail corridors under all forms and qualities of ownership rights or facts, from
full fee simple absolute to bare occupation. Accordingly, nothing in this Agreement shall act as
or be deemed to act as any warranty, guaranty or representation ofthe quality ofLicensor's title
for any particular Encroachment or segment of rail corridor occupied, used or enjoyed in any
manner by Licensee under any rights created in this Agreement. It is expressly understood that
Licensor does not warrant title to any rail corridor and Licensee will accept the grants and
privileges contained herein, subject to all lawful outstanding existing liens, mortgages and
superior rights in and to the rail corridor, and all leases, licenses and easements or other interests
previously granted to others therein.

17.2 The term IIlicense, II as used herein, shall mean with regard to any portion of
the rail corridor which is owned by Licensor in fee simple absolute, or where the applicable law
of the State where the Encroachment is located otherwise permits Licensor to make such grants
to Licensee, a "pennission to use" the rail conidor, with dominion and control over such portion
of the rail corridor remaining with Licensor, and no interest in or exclusive right to possess being
otherwise granted to Licensee. With regard to any otber portion of rail corridor occupied, used
or controlled by Licensor under any other facts or rights, Licensor merely waives its exclusive
right to occupy the rail corridor and grants no other rights whatsoever under this Agreement,
such waiver continuing only so long as Licensor continues its own occupation, use or control.
Licensor does not warrant or guarantee that the license granted hereunder provides Licensee with
aU of the rights necessary to occupy any portion ofthe rail conidor. Licensee further
acknowledges that it does not bave the right to occupy any portion ofthe rail corridor held by
Licensor in less than fee simple absolute without also receiving the consent of the owner(s) of
the fee simple absolute estate. Further, Licensee shall not obtain, exercise or claim any interest
in the rail corridor that would impair Licensor's existing rights therein.

17.3 Licensee agrees it shall not have nor shall it make, and hereby completely and
absolutely waives its right to, any claim against Licensor for damages on accOlmt of any
deficiencies in title to the rail corridor in the event of failure or insufficiency ofLicensor's title to
any portion thereof arising from Licensee's use or occupancy thereof.

17.4 Licensee agrees to fully and completely indemnify and defend all
claims or litigation for slander of title, or similar claims arising out of or based upon the Facility

TERI00429
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placement., or the presence ofthe Facility in, on or along any Encroachment(s), including claims
for punitive or special damages.

17.5 Licensee shall not at any time own or claim any right, title or interest in or to
Licensor's property occupied by the Encroachments, nor shall the exercise ofthis Agreement for
any length oftime give rise to any right, title or interest in Licensee to said property other than
the license herein created.

17.6 Nothing in this Agreement shall be deemed to give, and Licensor hereby
expressly waives, any claim of ownership in and to any part of the Facility.

17.7 Licensee shall not create or permit any mortgage, pledge, security, interestJ

lien or encumbrances, including without limitation, tax liens and liens or encumbrances with
respect to work performed or equipment furnished in connection with any construction, repair,
maintenance or operation ofthe Facility in or on any portion of the Encroachment (collectively,
IlLiens or Encumbrances"), to be established or remain against the Encroachment or any portion
thereof.

17.8 In the event that any property ofLicensor becomes subject to such Liens or
Encumbrances, Licensee agrees to pay, discharge or remove the same promptly upon Licensee's
receipt ofnotice that such Liens or Encumbrances have been filed or docketed against the
Encroachment or any other property ofLicensor; however, Licensee reserves the right to
challenge, at its sale expense, the validity andlor enforceability of any such Liens or
Encumbrances.

18. GENERAL PROVISIONS:

18.1 This Agreement, and the attached specifications, contains the entire
understanding between the parties hereto.

·18.2 Neither this Agreement, any provision hereof, nor any agreement or provision
included herein by reference, shall operate or be construed as being for the benefit.of any third
person.

18.3 Except as otherwise provided herein, or in any Rider attached hereto, neither
the form ofthis Agreement, nor any language herein, shall be interpreted or construed in favor of
or against either party hereto as the sale drafter tbereof.

18.4 This Agreement is executed under current interpretation ofapplicable federal,
state, county, municipal or other local statute, ordinance or law(s). However, each separate
division (paragraph, clause, item, term, condition, covenant or agreement) herein sball have
independent and severable status for the determination of legality, so that if any separate division
is determined to be void or unenforceable for any reason, such determination shall have no effect
upon the validity or enforceability of each other separate division, or any combination thereof.

TERI00429
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18.5 This Agreement shall be construed and governed by the laws of the state in
which the Facility and Encroachment are located.

18.6 If any amount due pursuant to the tenus oftms Agreement is not paid within '
thirty (30) days of receipt of a written notice ofthat the amount was not paid by the due date, it
will be subject to Licensor's standard late charge and wiJl also accrue interest at eighteen percent
(18%) per annum, unless limited by local law; and then at the highest rate so permitted.

18.7 Licensee agrees to reimburse Licensor for all reasonable costs (including
attorneys fees) incurred by Licensor for collecting any amount due under the Agreement.

18'.8 Licensor shall refund to Licensee any overpayments collected, plus any taxes
paid in advance.

19. STATUTORY COMPLIANCE:

19.1 It is anticipated that the PROJECT is to be financed in part from funds
appropriated by a government agency and expended'under applicable laws and regulations,
which laws and regulations are hereby incorporated in and made a part ofthis Agreement.

19.2.1 In connection with the performance of the work under this Agreement, the
RAILROAD (hereinafter in Exhibit "C" referred to as the "cDntractorU

) agrees to comply with
the State of Michigan provisions for "Prohibition of Discrimination in State Contracts", as set
forth in Exhibit "C", dated August, 1998, attached hereto and made a part hereof and will require
a similar covenant on the part of any contractor or subcontractor employed in the perfonuance of
this Agreement.

19.3 During the performance of this Agreement, the RAILROAD for itself, its
assigns, and successors in interest (hereinafter in Exhibit "D" referred to as the "contractor")
agrees to comply with the Civil Rights Act of 1964, being P.L. 88-352, 78 Stat. 241, as amended,
being Title 42 U.S.C. Sections 1971, 1975a-1975d, and 2000a-2000h-6 and the Regulations of
the Department of Transportation (49 C.F.R. Part 21) issued pursuant to said Act, including
Exhibit "D", dated March 1992, as amended, attached hereto and made a part hereof and will
require similar covenants on the part Df any contractor or subcontractDr employed in the
performance of this Agreement.

19.4 Notwithstanding any of the provisions or terms of Exhibit D as contained
within this Agreement, it is agreed that the R.A.liROAD does not waive any Df its substantive or
procedural rights or any of its legal, procedural, or factual defenses, which it may have under any
present Dr subsequently enacted Dr modified federal or state statute, regulation, or order.

19.5 The parties hereto further agree that they accept the MDOTS Minority
Business Enterprisesl Women's Business Enterprises (MBEIWBE) Program with respect to the
work performed by contractors under the PROJECT and will abide by the provisions set forth in
Exhibit "E" attached hereto and made a part hereof, being an excerpt from Title 42 CFR Part 26,
more specifically §26.13 thereDf.

TERI00129
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1N WTINESS WHEREOF, the parties hereto have executed this Agreement in duplicate
(each of which shall constitute an original) as of the effective date ofthis Agreement.

Printrrype Name: _

Who, by the executioIl hereof, affirms that he/she has
the authority to do so and to bind the Licensee to the
terms and conditions ofthis Agreement.

Witness for Licensor:

Witness for Licensee:

TERI00429

CSXTRANSPORT~C.

By:~~

PrintfType Name: -1'I~1H4~"_ril'._e--'--A-'-'-. -'-'M~u;....s_fe_ld_t _
Director

Print/Type Title:. _

CITYOFNOVI

By: ~ _

,

.1

~::~.~
Print/Type Title: ~ .. ~
Tax ID No.: ~._-------------

Authority under Ordinance or

Resolution No.-------------'
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csx Application for Facility/Utility Installation fORM CSXT MOl 03/30/U9

Pnge 2 nf2

Oescr1pllon I Scope (Inaruds: purpose, scope ofworli, meleria/s, equipment. geographIc features, specml condit/OilS):

. if X,y,·, '~~

Is this covered by an e~lsUng CSX permit/agreement or master agreement:

o Yes Provide Agreement # and/or date: PML 111336, Jl\nuary 1, 1979

o No

Check box to Indicate typE) of Inslallallon (Squas!;

[] New Installation Request

o Upgrade/RllplacllmenllRelocaUon of Exlsllng FacifiUBB

Is this project related 10 anolher transacUon/proJect with csx:
o Yes Describe: Novl Road Grildo Soparatlon

o No

!Mil proposed instatlaUon connect 10 nn exlsllng facility wlthrn railroad' corridor:

DYes ProlJldl) name of connecting facility owner:

o No

.Provfde utility owner project reference number.

As a P/lrt ofth, Novl Road Grade Sepiuatlon Project. naw ~torm slIwar i1nd WAter main fadillfos will be 1mt<J lied. The following descrlbu the
S~OPll of each facility: .

If "Sub-gracle, '. check all boxee that apply 10 Indlcala proposed method of InstallaUon!'nl\__~lb\"\j~~' ~--r;A i (1
~....~•.. ~'" -£//~ "o Jack & Bore . fll\~:~~ ~ ~ -//

o Homoma! DrraciionalDrlll ~~.~~ I I
nfj.'\!;'-......0' Other DescrIbe: Y

~~~ffi.~~~~~~~~~~~~

STORM SEWER: As a part of !hit project I thll dralnll~lI sy.tllm ot Novi Road will Bnc/osad. Thll prop<1Slld dnslnagllsystllm will collect storm WiltBr
norlh of the railroad Irack and oulliit It IntQ the Mlddlo Rouge RJv&r, which run~ parallel to the railroad track on Ihe south sIde, wllhln C5X
right-ot-way. The prop05Bd24" C76 CJ V storm pIpe will cross undernuth Iha railroad trade wllh aJack and bore, llncased in 36" 51001 casing.
Bora pi" will cOIU!rU~led on either sid/! afth" rallroild track. Any existing storm silwer that crosses the railroad or Is within the Innuence of the
railroad tT1lck willUlillbandrmlld And 'Wad with cement groUI. ThClllXlstlng S.s'x 7' culvart Ihat currently carries the MIddle Rouyll River
untJ~moaLh Novl Road will bll removed. The MldLir. Rougo RIver wIll bellKhartrteled and aTn10rad wIth rlprllp.

Check all boxes thai apply to Indlcata typa oflnstallalJon request:

[{] SUb-grade _, u'I.'"~ .l
"Uf?' - ;<Je~o Aerial ,.o)~.~t.e? iltO

WATER MAIN: Anew ductile Iron water main wll/ be Installed across the railroad r1llhNlf'way by Jilck and !xlrl! method with ~ 36".stool tilslng
pIpe. The existIng 24" '5be5tOH:Oncr~t. wlllllr mil In will ell abandcnlld In pr"cil with fTowabllfflfl. Tho anglll of crossIng bBtwaan the pipeline!
utility and (aUrond 15 iJpprolClmately 40 ~Qgriles. Meatlng thll CSX Jplldficatlon of nt:!arly 90 degrell etoHlngs I~ nol p05S1blll dUB to propQrty I

ClJl1strlllnU [geomdry) ~nd h~,d obstructl",,, Inewbdclglll.AJI other CSX ~pBclnciitlonJ have blJQI'l Mllt_ I

'@iiiWiiillWW6i(i!i##f#i1.At9iiii}m!;;1J¥W:W;WttiM@Mig~liitHEiJ}lFMlif@t&_fXiM¥i?1f1W'h;[~"'-' """~~1

I
;WlII (.:lellity ins~allal!on b911J-:aled 9(,lIroll' wW'lln public road rlghl.ol-way: --_../

. 0 'y'd~ Provide MP.!DQ1' Crossing Ir.v!lntory ~llImbar or RIl:ad ilJoslad at crc~slng): ~32 MOX
I i: 0 ~Io , ,___ . J------------------..-
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EXHIBIT C
PROIDBlTION OF DISCRIMINATION mSfATE CON'IRACI'S

In connection withthe perfomumce ofwork under thig contract, the contractor llgrees as follows:

1. In accordance with Act No. 453. Public Acts of 1976, the cnntrantor hereby ngroes not to discrlmiImte ngainBt an
employee or npplicantfur employmentwith respect to hire, mnure, kIrm9, COnditiOll9, or privileges ofeDJp]oymWIt, or
as a mntter directly or indirectly related to employment, becausfl of:race, color, religion, national origlo, nge, sex,
height, weight, or marital statuB. Further. in accordance with Act No. 220, Public Acts of 1976 B8 lI.IIWDdf:d by Act
No. 478, Public Acts of J980, 1he contractor hereby agreeg not to discriminate against an employee or applicant for
employment with respect to hire, tMurC, terms, conditions, or privileges of employmcnl; or a matter directly or
indirectly reluted to employment. beClll1Jl6 ofa disability that is unroltlted to tinl individual's nhility to perfonn1he duties
ofa.particularjob orposition. A breaoh ofthe above covenants shaI1 be regarded as amaterialbreach of this contract.

2. The contract.o:r hereby agrees funt any und all subcomrnc~ to this contract, whereby Ii portion of1lH: work set forth in
lh.iB contract is to be performed, aha.J1 contnin It covenant the same Og hereinabove set forth in Section 1 of this
AppendIx.

3. The contractor will take affimurtive uct:ion to insllItl that spplican!ll for employment nnd employees are treated
without regard to their race. color, religion, n!Itionnl origin, age, sex, height, waight, marital status or adisability that is
unreln1ed 10 the individual's ability to perfurm the duties of11 particular job or position. Such a.otion sballlnolude, but
not be limiled to, the following: emp]oyznent, upgrading, demotion or "transfer, recruitment advertising; layoff or
terminationj mtos ofpsy or other formg ofcompensation; IlIld selection fur training, Including apprenticeship.

4. The con1rnctor will, in all solicitatiollB or arlvertisements fur employees placed by or on behalfoftha contractor, slate
that an qualified applicants will receive cansideratiou for employmant without regard to race, color, religion, national
origin, age. sex, height, waight. marilal status or disability that is unrelated 10 the Individual's ability to jlerform the
dutltlS tJfa particularjob or position.

5. The contrBclor or his collective bargaining represenlalrvtl will send tn each 1nbor union or represfllll8tiv6 ofworkers
with whIch be has a collective bargaining agreement or other cantm.ct or understmlding, a notice advisfug the said
labOrlmJon orworkers' represen!ative ofthe contractor's COJ?lllliImen1S und&1hi9 Bpp~dix.

6. The conlroctor will comply with all relevantpubllihedrules, regulations, directives, and orders ofthe 1v.llc:hJgan Civil
Rights Commission which mllY bfl in effectprior to -the tilking ofbids far any Individual stele project

7. The contractor will furnish and :filB compliance reporls within such Umfl amI upon soch forms as provided by the
1vfichigan Civil Rights Commission, said forms may also olictt infOl!l1lltion as to tho practices, policics, program, llDd
employment stlltistics ofeach subcontractor as well a9 the contractorhimselJ; and said conlnlctar will permit occess to
his books, records, and accounts by the M1chJgan Civil RJg!rts COJnmission and/or its agent, for purposes of .
investigntlon to BSCerlnin compliance with this contract and rewVlUlt willi rules. regulations. and orders of the
:MIchigan CivilRlghts Commission.

8. In thllllvent that the Civil Rights Commission finds, after ahealing held pursuant to its rul~, that a contractor has not
complied with the contractual oblignUons undertbis agreement, the Civil Rights CommissJon may, 8.'1 part ofils order
b8.'loo llpon such findiDgs, certify sElid findings 10 the Administrative Board of the Slate of :Michigan, which
AdministmtiveBoard may ordar the cnncaTIation ofthe contract found to l1ava been violated and/or declIlre the cuntractor
Jneligible for future CODlJ:'acts with. the s!lIte and its po1.itil:a1lUld civil subdivisioD.'J, d6partmwrts, and officers, nnd inoludlng
1hc goveming boards ofinstitutions ofhigher education, until the contractor complies with said order ofthe Civil Rights
Commission. Notica of said dec1amtioh offuture ineligibility may be given to any or all ofllie pW'SODS wlth wbom the
eonJraotor is declared ineIigtble to contmot BS a contrnct:lng jJarty in futuro contracts. In any CBSe before the Civil Rights
Commission in wb3ch cancellation ofan existing contrnctisapossibllity, 1he ccmtracting agency sball·benotificdahum
possible remedy and shall be gMu fue option by the Civil. Rights Commission 10 po.rticipate in. suchproceedings.

9. The contractor will inolude, or incorporate by rofunmce, the provisIons ofthe foregoing pttragnlphs (J) throue.h (8) in
every subcontract or purobJJse ardor nnless exempted by the roles, regu1lltions or ordt:rs ofthe Michigan· Civil RighG
Commission, and will provide in every gubcontraet or purchase order that soid provisiom '?fill be binding 1lpon each
subcontractor or seller.

Mnrcl1199S
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EXHIBH D

During the ped'ormance of this contract, the oontractor, for itself; its assignees, and successors in interest
(hereinafter referred to as the "contractor") agrees 8.'l following:

1. Compliance with Regulations: The contractor shall comply with !he regulations relative to
nondiscrimination in federally assisted programs of the Department of Transportation, Title 49, Code Df
Federal Regulations, Parl27, as they may be amended from time to time (hereinafter referred to as the
Regulations), which are herein incorporated by reference and made a part oftbis contract.

2. NondisoriminBtiol1: The contractor, with regard to the work perfonned by it durlng the contract, shall not
discrirninote on the grounds of race, color, or natural origin :in the selection and retention of
subcontractors, including procurements of materials and leases of equipment. The cDntractor shall not
participate either directly or indirectly in the discrimination prohibited by Seotion 21.5 of the
Regulations, including employment practices when the contract covers a program set forth in Appendix
B oftbe Regulations.

3. Solicitations for Suboontraots, Inclurung Procurements of Materials and Equipment In aU solicitatiOIJS
eit4er by competitive bidding or negotiation made by the contractor for work to be performed under 6
subcontrac~ including procurements of materials or leases of equipment, each potential subcontractor or
supplier shall be notified by ilie contractor of the contractor's obligations under this contract and the
ReguJations .relative to nondiscrimination on the grounds ofrace, color, or national origin.

4. Infmmation and Reports: The contractor shall provide all information and reports required by the
Regulations, or directives issued pursuant thereto, and shall permit access to its bDoks, records, accounts,
other souroes of infotmB.tion and its facilities, as may be determined by the Michigan Department of
Transportation or the Federal Highway Administration to be pertinent to ascertain compliance with .weh
Rogulations or directives. Where any information required of a contractor is in the exolusive possession of
another who fails or refuses to furnish this infunlllrtian, the contractor ~all so certify to the Michigan
Departmont of Transportation, or the Federal Highway Administration as appropriate, and shall set forth
whnt efforts is bas made to obtRin the information.

5. Sanctions for Noncompliance: In. the event of tho contractor's noncompliance with the nondiscrimination
provisions of this contraot, the Miohigan. Department of Transportation shull impose such contrwt
sanctions as it or the Federal Highway Administration may determine to be appropriate, including, but
not limited to:

(a) Withholding of payments to the contractor under the contract. Wltil the contractor
complies, and/or

(b) Cancellation, termination, or suspension ofthe contract:, in whole or in port.

6. Incorporation of Provisions: The contractor shnll include the provisions of paragraphs 1 through 6 of
every subcontract, including procuremenlll of lIJll.fmials and leases of equipment, unless exempt by the
Regulations or directtves issued pursuant thereto. The oOntractor shall take such action with respect tn any
subcontract or proclIC'ement as the Michigan Department of Transportation or the Federal Highway
Administration may direct as a rnearul of enforcing such provisions inclnding sanctions for non-compliance;
provided, however tha! in the event a contractor becomes involved in, or is threatened with. litigation with u
subcontractor or supplier as a result of such direction, the contractor may request the Mfchigan Department of
Transportation to enter into such litigation to protect the interests of the state, and, In addition, the contractor
may request ilic United States to enter into such litigation to protect the lnterest of the United States.



EXHlBIT E

TO BE INCLUDED IN ALL FINANCIAL ASSISTANCE
AGREEMENTS WITH LOCAL AGENCIES

. AssIirance that Recipients and Contractors Must Make
(Exce~pts from US DOT Regulation '49 CFR 26.13)

. A. Each' fmaocial assistance agreement signed With a DOT opc::rafuig admirristratioIi
(or a primnryrecipient) mnstinclude the following aSSUflUlce:

The reCipient shall not discrimin'ete on the basIs of race, color,
national origin, or sex in the award and performance of my us
nOT~asBi8tedcontract or In' the administration of its llBE"
program or ilie requirements of49 CFR Part 26. The redplent
shall take all necessary and reasonable steps under 49 CFR
Part 26 to ensure' ,nondiscrimination in the award and·

.adminlstration of US 'DOT-assisted contracts: The recipient's
DBE progra~,as required by 49 CFR Pari 26 and as ..

,approved by US DOT, is i;ncorporated by reference in this
ngreePleiIt. Implementation of this program is a legal
ol?ligation and failure to carry out its terms llhall be treated as
E1 violation of this agreement Upon Dotlficu.tion tp the
recipIent of its failure to carry out its approved progra.m, the
department may impose sanctions as provided for under Part
26 and muy, 'in appropriate cases, refer the matteI' 'for
'enforcement under 18 U.S.C. 1001 and/or the Program Fraud
Civil Remedies Act of1986 (31 U.S.C. 3801 et seq;).

E, Each contract l\1DOT signs witb a contractor (and each subcontract the prime
contractOl" signs with a subcontractor) mnst include the following assurance:

The contractor, sub recipient or subcontractor shall not
dfscr.imi.pate on the basis of rnce, color, natillllaI origin, or sex
in the performance of this contract. The contractor shall carry
ont ,applicable requirements of 49 eFR Fllrt 26 in the awnrd
and administration orUS DOT~assisteacontracts. Failure by
the contrm;tor to carry out ~ese requirements is a material'·
breacb of this eontr,act, which mllY result In the termination of
this contract or, such other remedy as the recipient deems
appropriate.



TO:

FROM:

SUBJECT:

DATE:

MEMORANDUM

ROB HAYES, P.E.; DIRECTOR OF PUBLIC SERVICES

BRIAN COBURN, P.E.: SENIOR CIVIL ENGINEER fiC t;-jft-/' 10
NOVI ROAD LINK PROJECT UPDATE .--r: III . ~{'I

MAYll.2010 ~

Pfl~
The Road Commission for Oakland County (RCOC) hosted a utility coordination
meeting today to finalize the utility relocation schedule for the Novi Road Link (Ten Mile
to Main street) project. The project is on schedule for final construction plan

(

completion and submittal to MDOT by May 28. This will put the project in line for an
August 2010 bid letting with the contractor commencing work in mid to late September

(2010. It is anticipated that the stream relocation and construction of the water main.
storm sewer. and temporary roadways would begin this fall. The contractor will likely ,A-lL.-.

use lane closures on Novi Road to complete the stream/utility relocation work. The full e //1'

closure of Novi Road is required once the construction of the bridge begins, which is
anticipated in or around February. This estimated schedule is subject to change once
the contract is awarded based on the contractor's schedule.

In advance of RCOC's project commencement in September, Detroit Edison,
Consumers Energy and AT&T will be working along Novi Road to relocate their utilities.
The Novi Road right-of-way near the cemetery and railroad contains several utilities that
require temporary and permanent relocation to complete the bridge and
embankment work. One such temporary relocation will require the temporary
installation of overhead electrical along Main street from Novi Road to Main street
Village and then south through the Main Street Village site to Trans-X. (An alternate
location was investigated on the west side of Novi Road, but conflicted with the
cemetery and the railroad). The temporary overhead line installation will be in place
for approximately one year to facilitate bridge construction.

RCOC reports that all right-of-way has been acquired with the exception of CSXT (for /J'f
the railroad crossing). but it is anticipated this week.

I will keep you posted on schedule refinements once the plan submittal has been made
to MDOT for bidding and when a contractor has been selected.

cc: Matt Wiktorowski, Field Operations Senior Manager
Tim Sikma. Water & Sewer Manager
Aaron stoup. Consfruction Engineering Coordinator
Ben Croy. Civil Engineer
Lindon Ivezoj, Slaff Engineer
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