CITY of NOVI CITY COUNCIL

Agenda Item H
September 8, 2008

‘ cityofnovi.org

SUBJECT: Consideration of Oakland County Drain Commissioner's Interlocal Agreement for Drain
Services for the installation of Supervisory Control and Data Acquisition (SCADA) equipment at the
Walled Lake Diversion Control Structure in the amount of $19,560.00.

SUBMITTING DEPARTMENT: Engineering /(74’

CITY MANAGER APPROVAC;/%/'

EXPENDITURE REQUIRED $ 19,560

AMOUNT INCLUDED IN CIP $0

ADDITIONAL AMOUNT REQUIRED $ 19,560

LINE ITEM NUMBER 592-000.00-140.000 (Water and Sewer Fund)

BACKGROUND INFORMATION:

As you may recall, the City was nofified in March 2006 by the Oakland County Drain
Commissioner’s Office (OCDC), the operator of the Walled Lake-Novi Wastewater Treatment Plant
(WWTP), that the City had exceeded its contractual capacity at the WWTP and that no additional
sanitary sewer permits would be issued for that district.

Since that time, the City has constructed a sanitary sewer diversion facility at West Park Drive and
West Road to allow the City flexibility in aliocating its flows now and in the future, and the hold on
issuance of permits has been lifted. The OCDC operates and maintains the portion of the city’s
sanitary sewer system that is tributary to the Walled Lake-Novi WWTP. As such, OCDC decided,
during construction, that they needed to connect the structure to their SCADA system so it can be
operated remotely. (The original design was reviewed and approved by OCDC without mention of
the additiona! SCADA equipment needs).

The enclosed interlocal agreement is for the installation of the SCADA equipment and allows
OCDC to charge the City of Novi for the costs. The work would be completed using OCDC
personnel. Because the equipment would only benetit the City of Novi {and not Walled Lake), the
costs are hot being included in the overall operation costs of the WWTP,

RECOMMENDED ACTION: Consideration of Oakland County Drain Commissioner's Interlocal
Agreement for Drain Services for the installation of Supervisory Control and Data Acquisition
(SCADA) equipment at the Walled Lake Diversion Control Structure in the amount of $19,560.00.
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COUNSELORS AT LAW

© August 5, 2008

Brian Coburn, Civil Engineer
CITY OF NOVI

45175 West Ten Mile Road
Novi, Michigan 48375-3024

Re:  Oalkland County Drain Commissioner’s Interlocal Agreement
for Drain Services
(Walled Lake-Novi Diversion Valve)
Our File No. 55142 NOV

Dear Mr. Coburn:

We have received and reviewed the proposed Oakland County Drain
Commissioner’s Interlocal Agreement for Drain Services. The Agreement is for
the purpose of installation of Supervisory Controls and Data Acquisition
{SCADA) equipment by Oakland County at the sanitary sewer diversion structure
constructed by the City near the infersection of West Park Drive and West Road.
The Agreement pertains only fo installation of the computer equipment and not
continuing operation and maintenance of the equipment.

The proposed Agreement Appears to be a “form™ or standard agreement
for services used by the Oakland County Drain Commissioner’s Office. The body
of the Agreement contains mainly the standard “independent contractor™ terms
that the County requires. The County has indicated that the “form” has been
approved by the Oakland County Board of Commissioners and will not be
revised,

The specific “scope of services” to be performed by the County is
delineated in Exhibit A and includes the purchase of parts and labor to install the
SCADA equipment.

We have the following comments regarding the content of the “form”
Agreement:

1. We note that Section 5.1, Section 7.3, and Article VIII provide that
the City shall be responsible for and shall indemnify the County
for any liabilities or damages resulting from or relating to the
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“sesvices” provided under this agreement. Generally, agreements
for services to be provided by a contractor do not require the City
to indemnify the contractor for the coniractor’s own actions, This
proposed agreement is unusual in that repard. Article VII
provides for one exception for which the City would not be liable
for the County’s actions and this specifically in the event 2 “court
ordered judgment or award to a third party for which that the Court
has determined that the County or the County Agent was solely
negligent or at Tanit.” This appears to leave open the question of
whether the City would be required to indemnify the County for
liability determinations made pursuant to a voluntary settlement
agreement, liability determinations in which any part of the
liability is assigned to the City, and/or whether the City would be
required to indemnify the County for awards made pursuant to
arbitration or various other means of dispute resolution.

It should be noted however, that despite the above, this Agreement
pertains to services that would likely be subject to the protection
provided in the governmental immunity statute, therefore there is
less likelihood that these indemnity provisions would have an
effect on the City, Additionally, it is our understanding that the
project is not long term, is not labor intensive and is limited in
scope with little potential for injury or damage to persons and/or

property.

Though, generally, it would be safest for the City to seek revision
of Sections 5.1, 7.3 and Article VIII to provide for the County to
accept liability for its own actions; the County has indicated it will
not make any revisions to the terms of the “form™ agreement.
Therefore, the City should determine whether as a business
decision it desires to take responsibility for the County’s actions,
or whether another contractor could complete the project without
the City accepting liability for its actions.

Section 7.2 limits the County’s liability to the City for breach of
contract by the County to only the amount of fees paid by the City
to the County at the time the breach occurs. The provision
specifically eliminates the ability of the City to recover damages in
the event it must retain another contractor at a higher cost to
complete the services. Additionally, this provision prevents the
City from recovering for any damage to the City’s property caused
by the County. '
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Please feel free to contact me with any

this matter.

EMK

C Maryanne Cornelius, Clerk
Rob Hayes, City Engineer
Thomas R. Schultz, Esquire

Though as noted above, we generally recommend asking the
County to revise this provision to eliminate the limitation on
liability, we note that the County has indicated it will not change
the standard terms of this Agreement. The City in considering
whether to accept the provisions, may take into consideration
whether or not there is a great potential for property damage
relating to the services to be provided. Additionally, the Cily may
consider that any property damage caused by the County might be
covered by the City’s existing insurance policies.

It should be noted that Section 7.1 indicates that the County is not
providing a warranty for its services or workmanship. Again, it
should be noted that it appears that the City would be limited to
recovering only the fees it paid to the County in the event the
services result in defective equipment for faulty parts and/or labor.

In sum, the “form™ Agresment provided by Oakland County for
“independent contractor” services to install SCADA equipment is
more favorable to the County than the City. Because the County
hay indicated it will not revise any of the terms, the City must
consider whether or not it is willing to accept the Agreement as-is
despite the fact that (1) damages for breach of confract are limited
to the amount of fees paid, (2) the City could be held liable for the
County’s actions, and (3) no warranty is provided for labor;
Subject also to the understanding that (a) the services are not labor
intensive so the chance of physical injury is lower, and (b) the
contract price is only § 19,560.

tions or concerns in regard to

NEry truly yours,

M. KUDLA

CANrPerbRimanape\BKUDLAV 106521 _L.DOC



Exhibit B - Location Map

Walled Lake Diversion Sewer

\\ Proposed Sanitary Sewer Extension
Diversion Weir Location
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STANDARD CONTRACT FOR DRAIN SERVICES

OAKLAND COUNTY DRAIN
COMMISSIONER’S
INTERLOCAL AGREEMENT FOR
DRAIN SERVICES

This CONTRACT (hereafter, this "Contract”) is mada
and enitered into between the COUNTY OF QAKLAND, 2 Michigan
Constitutional and Municipal Garporation, whose address is 1200
North Telegraph Road, Michigan 48341 (heteaftar, the "County"), by
and through its Drain Commissioner, and the CITY OF NOVI whose
address 45175 Wast Ten Mile Road, Novi, Michigan 48375
thereatter, the "Municipality”) in this Contract, either the County
andicr the Municipality may also be referred 1o individually as a
"Parly” or joinily as "Parlies.”

WITNESSETH:

WHEREAS, the Municipality has requesied the
Cakland County Drain Commissioner for assistance in performing
the scope of services (a5 described and defined in this Contract)
and has agread in retum 1o reimburse the County as proviged for in
thls Contract;

WHEREAS, the Oakland County Drain Commissioner's
staff has determined, at the present time, that it has sufficient
personnel as defined herein, possessing the requisite knowledge
and experlise and s agreeable 1o assisting the Municipality by
providing the requesied services under the terms and conditions of
this Confract.

WHEREAS, the Parties recognize and agree that
* absent an agreement such as this, the County has no obligation 1o
provide these services for the Municipatily,

NOW, THEREFORE, in consideraion of these
premises and the mutual promises, representations, and
agreements set forth in this Confract, and for other good and
valuable censideration, the receipt and adequacy of which is hereby
acknowledged, the County and the Municipality mutually agree as
foitows:

ARTICLE | DEFINED TERMS. In addition o the above defined
terms (e, “Contract’, “County’, “Municipality, 'Pary’ and
"Parlies’), the Parties agree that the following words and
expressions, whether used in the singular or plural, possessive or
non-possessive, andfor either within or without quotation marks,
shalf, be defined and interpreted as follows:

1.+ "Cosls" — shall be defined a5 the labor, including statutory
and customary fringe benefits, overime, materlal ang
supplies, vehicle/equipment rental and  subcontractor
services devoted specifically lo the Services provided.

1.2 “Consulant” - shall be defined as an independent contractor
engaged by the County or Munisipality to perform
senvicesfresponsibilities necessary to cary out the objactives
wider this agreement.

1.3 “County Agent” or *County Agents” shalt be defined as any
and all Oakland County elected officials, appointed officials,
directors, board members, councl members, commissioners,
authorites, other boards, comwnitlees, commissions,
employees, managers, departments, divisions, volunteers,
agents, representatives, andfor any such persons' successors
Or predecessors, agents, employees, altomeys, or auditors
(whether such persons act or acted in their personal
representative or official capacifies), andior any persons
acting by, through, under, or in concert with any of them,

excluding the Municipality and/ior any Municipaity Agents, as
defined hereln,

1.4 "OCDG Personne?” as used in this Contract shall be defined
as a speciiic subsst of, and included as part of the lasger
group of County Agents as defined above, and shall be
further defined as any and ali County Agerts specifically
employed and assigned by the County to work in the Office of
the Oakland County Drain Commissioner as shown n the
current County budget andfor personnel records of the
County.

1.5 "Municipatity Agent” or "Municipality Agents*, shail be defined
to include any and all Municipality officers, elected officials,
appointed  officfals, directors, board membars, council
members, authoriies, boards, commitlees, commissions,
employees, Managers, depariments, divisions, volunteers,
agents, representatives, and/or any such persons’ successors
ar predecessors, agents, employess, atfomeys, or auditors
(whether such persons act or acted in their personal,
representative, or official capacities}, andior any and all
persons acting by, through, under, or in concent with any of
thers, except that no County Agent shall be deemed a
Municipality Agent and conversely, no Municipality Agent
shall be deemed a County Agent,

1.6 "Claim(s)" shall be defined to include any and all alleged
fosses, ¢laims, complaints, demands for relief or damages,
suits, causes of action, proceedings, judgments, deficiencias,
fiabilty, penalties, fines, Migation costs and expenses,
including, but not limited 1o, any reimbursement for
reasonable attorney fees, wilness- fees, court costs,
investigation andfor Higation expenses, any ameunts paid in
setttement, and/or any other amounts, liabiliies or Claim (s) of
any Kind whatsoever which are imposed on, incurred by, or
asserted against either the County and/or any County Agent,
as defined herein, by any Municipality Agent, or any third
pasty or any Claim{s) for which the County andior any County
Agent may become legally andfor contraciually obligated to
pay or defend against, or any other liabilities of any kind
whatsoever, whether direct, indirect or consequential,
whether based upon any alleged viokation of the constitution
(federal or State), any permit, any statute, rule, requlation or
the common law, whether in law or equity, tort, contragt, or
otherwise, and/or whether commenced or threalened ang
atising out of fhis Contract or relating i any way to the
County's andior any County Agents patticipation in this
Centract, the senvices provided pursuant to this Contract,

17 "Overhead” shall be defined 1o include the following: all
allocaticn of the labor cost, including statutory and customary
fringe benefits, of personnel respansibie for administering this
contract or supervising the work performed in connection with
this contragt; an allocation of expenses of the Oakland
Counly Drain Commissioner's office; and an allocation of e
indirect cost of Qakland County charged to the Cakland
County Drain Cormmissicner for suppost services, such as
{but not limited to) legal, personnel, accounting, computer
suppon, and insurancefrisk management.

1.8 "State" shall be defined as the "State of Michigan," &
sovereign governmental entily of the United States, and shall
also include within its definition any and ad depariments or
agencies of State government.

ARTICLE . OAKLAND COUNTY DRAIN COMMISSIONER'S
SERVICES. The Partias agree that the full and complete scope of
OCDC services shall be as described In attached Exhibit “A” and



limited in the following subsections {hereinafter defined and refsrrad
to as either "OCDC services” or services).

2.

2.2

PURPOSE Of “SERVICES" The Parties agree #hat ihe

purpose of any and all “OCDC services” or “Services” fo be
performed under this Contract shalt be to assist (e.g., to help,
aid, lend support, andfor participate in as an auxiiary, to
contribute effort toward completion of a goal, efc) the
Municipality in the performance of Municipality's officiat
functions, obligations, and Municipality's iegal respansibilities.

MANNER COUNTY TO PROVIDE SERVICES The Parlies

agrae that any and all “OCDC services” or "Sewvices" fo be
provided by the County for the Municipality under this
Contract shall be performed by the County's "OCDC
Personnel’ or consuliants as defined herein,

221

222

223

224

225

OCLCC Personnel or consuitanis shall be
employed and assigned by the County in
such numbers and based on such
appropriate qualifications and other faclors
as declded solely by the County.

The Parties agree that the County shall be
solely and exclusively responsible for
fumishing all OCDC  Personnel  and
consullants with all job instructions, job
descriptions and job specifications and
shall in  af circumstances  conirol,
supervise, frain or direct all OCDC
Personnet In the performance of any and
ali Services under this Contract.

Except as otheswise expressly provided for
herein, e Parfies agree and warrant that,
at all times and for alf purposes relevant to
this Contract, the County shali remain the
sole and exclusive employer of all County
Agents and OCDC Personnel.

This Gontract is neither intended, nor shall
it be interpreted, fo creale, change, grant,
modify, supplement, supersede, alter, or
otherwise affect or controd, in any manner,
form, or at any time, any right, privilege,
benefit, or any other term or condition of
employment, of any kind or nalure
whatsoever, in, tpon, or for any County
Agent or OCDC Persornel with the
County, any  applicabie  County
employment andfor union contract, andfor
any County rulefs), reguiation(s), hours of
work, shit  assignment,  order(s),
policy(ies}, procedure(s),  direclive(s),
ethical guideline{s), efc., which shall, sclely
and exclusively, govem and controf the
employment  relationship between the
County and any County Agent or OCDC
Personnel andfor the conduct and actions
of any County Agent or any OCDC
Personnel,

The Municipalily agress that except as
expressly provided for under the ferms of
this Contract and/or laws of this State, no
County Agent or DCDG Personnsl, while
such person is currently and/or actively
employed or otherwise remains on the
payroli of the County as a County Agent
shall be employed, utilized, or perform any

other services, of any kind, direclly or
indirectly, in any manner or capagily, or
otherwise be available to perform any other
work or assignments by or for the
Municipality during fhe ferm of this
Contract. This section shall not prohibit the
Municipality from employing any person
who was a former County Agent but is no
longer employed in that capacity by the
County.

226 Except as otherwise expressly provided by
the Contract andfor applicable State law,
the Pariies agree and warrant that neither
the County, nor any County Agent, nor any
OCDC Personnel, by virtue of this Contract
ar othenwiss, shal be deemed, considered
or claimed to be an employee cf the
Municipality andfor & Municipaiity Agent.

2.27 The Municipality shall not otherwise
provide, furish or essign any CCDC
Personrel with any job instruclions, job
descriplions, job specifications, or job
duties, or in any manner attempi to control,
supervise, train, or direct any QCDC
Personnel in the performance of any
OCDC Services under the terms of this
Contract.

2.3 LIMITS __AND EXCLUSIONS ON GOUNTY
"S8ERVICES". Except as otherwise expressly provided
for wilhin this Contract, neither the County nor any
County Agents or consuitants shall be responsible for
assisting or providing any other "Services * or
assistance to the Municipality or assume any additional
responsibility for assisting the Municipality in any cther
way or mannar with any Municipality obligations under
any and ail State or Federal laws or regulations,
including, but not limited to, providing any attorney or
legal representation to the Municipality or any
Municipality Agent at any proceeding before an
adjudicative bedy or court.

24 The Municipality undarstands and agrees that it has
obiained or will timely obtain any and all fcenses,
permits or approvals necessary for the Services fo be
providad herein, and that it will take such steps as are
necessary 1o insure that all such permits, licenses and
approvails remain in effect for the duration of this
Contract.

ARTICLE 1L, TERM OF CONTRACT. The Parties agree
that the tem of this Confract shat begin on the effective date of this
Contract and for a period not to exceed 180 days. This Contract,
urdess exlended by mutual witlen agreement, shal expire on
December 3, 2008. Any and all OCDC Services cthenwise
provided to the Municipality prior to the effective date of this
Contract, shall be subjecl 1o the tems and conditions in this
Contract.

ARTICLE IV, FEE SCHEDULE.

4.1 In consideration of the promises set fordh in this Contract, the
Municipafity agrees to pay to the Counly its Costs and
Overhead incurred for the Services coniained within the
“Scope of Services * attached herelo attached as Exhibit “A”.



Payment sha# be due and payable thirty {30} days afler
receipt of an involce from the County. If during the term of
this Contract, there are additional services requested of the
County, the Parties shall negotiate additional fees to be paid
by the Municipality.

42 The Municipaily understands and agraes that i there is any
amount due and owing to the County under this Contract,
which is still unpaid at the me the County distributes funds to
the Municipafty from the Definguent Tax Revolving Fund
{DTRF), the County shall be entilled to reduce, set-off, and
permanerdly retain any amount due to the municipality from
Definquent Tax Hevolving Fund (CTRF) by any such amount
then still due and owing the County pursuant to this Contract,

4.3 Municipality understands and agrees that the County has no
funds to pay for services under this agreement. All Cosis
and Overhead associated wilh the services under this
agreement will be the responsibility of the Municipality.

44  Municipality understands and agrees that i it does not pay
the County within thirty (30) days of the receipt of the invoice
as required in paragraph 4.1, interest shall accrue on the
unpaid balance of any such invoice al the rate of 18% per
annum.

ARTICLE V. NO TRANSFER OF MUNICIPALITY
LEGAL OBLIGATIONS TO COUNTY.  Except as expressly
provided for in this Contract, the Municipality agrees that this
Contract doas not, and is not intended fo, transfer, delegate, or
assign to the County, andfor any County Agent or OCDC Personnel
any civil or legal responsillity, duty, cbligation, duty of cate, cost,
legal cbligation, or Yabiity assoclated with any governmental
function defegated andfor entrusted to the Municipality under any
applicable State or Federal laws or ragulations.

5.1 The “Municipality shafl, at all times and under ali
cicumstances, remain sciely lisble for any and alf
costs, legal obligations, andfor civil liabilifies associaled
with the services provided under this agreement -

52 The Municipality shall nct incur or create any debis,
liens, lighilities or obfigations for the County and shall
fake all necassary steps to ensure that any debts, fiens,
figbilitles or abligations that the Municipality may incur
shall aot become a debt, liability, obligation ar Claim(s)
against the County.

53 The Parlies agree that the Municipality shall at ali times
remain responsible for the ullimate completion of any
Services provided herein.  The Municipality and
Municipality Agents shall be and remain responsibie for
compliance with ali federal, State, and local laws,
ordinances, regulalions, and requirements in any
manner affecting any work or performance of this
Contract or with any Municipality duty or chligation
under any applicable State or federal laws andlor
regulations.

ARTICLE VI NO DELEGATION OR DIMINUTION OF
ANY GOVERNMENTAL AUTHORITY. The Parties reserve fo
themseives any rights and obligations related %o the provision of any
and all of each Party's respective governmental services, authosity,
responsibiliies, and obligations. Except as expressly provided
otherwise herein, this Contract does not, and is not intended o,
creale, diminish, delegale, transfer, assign, divest, impair, or
cantravene any constitutional, stafutory, andfor other legal right,
privilege, power, civit or legal responsibility, obligation, duly of care,
liability, capacity, immunity, authority or character of office of either
the Party 1o any other person or Party.

6.1 The Parties further agree, notwithstanding any other
term or condition in this Contract, that no provision in
this Contract is intended, nor shall it be construed, as a
waiver of any governmentad immunity, as provided by
statute or applicable court decisions, by either Parly,
aither for that Party and/or any of that Parly's County or
Municipal Agents.

ARTICLE Vi LIABILITY.  The Municipality further
agrees that the County shall not be liabie to the Municipality for any
and all Claim{s), except as ctherwise expressly provided for in this
Contract.

7.1 The Parties agree that this Contract does not and is not
intended o create or include any County warranty,
promise, covenant of guaranty, either express or
impled, of any kind or natuse whatsocever in favor of the
Municipality, andfor any Municipality Agents, or any
other person or entity,

7.2 In the event of any alleged breach, wrongful
termination, and/or any default of any temm or condifion
of this Contract by either the County or any Counly
Agent, the County andlor any County Agent shalt not
be liable to the Municipality for any indirect, incidental,
special or conseguential damages, including, buf not
limited to any replacement costs for County Services,
any loss of income or revensie, and/or any fallure by the
Municipality 10 meet any Municipaiity obligation under
any applicable State and Federal law and reguiations,
or any other eccnomic benefit or hamm that the
Municipality may have realized, bus for any alleged
breach, wrongful ‘ermination, default  andfor
cantellation of this Contract, or damages beyond or in
excess of the ameunt(s) of any amount paid, received
or retained by the County at the fime of the alleged
breach or default in connection with or under the terms
of this Contract, whether such alleged breach or defauit
is alleged in an aclion  in contract or fort andfor
whether or not the Municipaliy has been advised of the
possibliity of such damages. This provision and this
Contract is intended by the Parlies fo allocale the risks
between the Parties, and the Parties agree fhat the
allocation of each Party's efforts, costs, and obligations
under ihis Contract reflact this allocation of each Party's
risk and the Emitations of liability as specified herein.

7.3 Notwithstanding any other provision in this Contract,
with regard to any and all alleged claims which are
imposed on, incurred by, or asserted against the
Municipality or any Municipality Agent or by any third
person, atising out of any activities or Services fo be
carried out by any Counly Agent in the perlormance of
this Contract, the Municipality hereby agrees that it
shall have no righls prrsuant to or under this Contract
against the County and/or any County Agents to or for
any indemnification (le., contraciually, legally,
equitably, or by Implication) contribufion, subrogation,
or other right 1o be reimbursed by the County andfor
any of County Agents based upon any and all legal
thecries or alleged rights of any kind, whether known or
unknown, for any and all alfleged losses, claims,
complaints, demands for relief or damages, judgments,
deficiencies, liability, penalties, litigation costs and
expenses of any kind whatscever which are imposed
on, incurmed by, or asserted against either the
Municipality or Municipality Agents and which are



alleged to have arisen under or are in any way based or
predicated upon this Confracl.

ARTICLE VL INDEMNIFICATION.  The Municipality
shalf not be cbfigated to pay any poriion of any court ordered
judgment or award to & third parly for which a court has determined
that the Ceunty andfor any County Agent was sclely negligent or at
fault, However, to the extent permitted by law, the Municipality
agrees 10, indermnify, defend and hold the County andfor any
County Agent harmless from and against any and all Claim(s) which
are imposed upon, incurred by, or asserted against the County
andior any County Agent that arise from or relate fo the Sewvices
provided under this Agreament.

ARTICLE IX. MUNICIPALITY AGENTS AND
COOPERATION WITH THE COUNTY. The Municipality agrees
that it shall ba solely and exclusively responsible, during the term of
this Contract, for guaranteeing that all Municipality Agents fufly
cooperate with QCDG Persennel In the parformance of all Services
under this Contract.

9.1 Municipality shall ohiain and secure the right of access
to all public and private property necessary for OCDC
personnel or consuitans to perform the services under
this Centract, Municipality shait be responsibie for all
cosls or claims associated with securing rights of
aocess to public or private property,

9.2 The MunicipaBity agrees that it shall be solely and
completely fiable for any and aff Municipality Agents'
pasl, present, or fulure wages, compensation, overtime
wages, expenses, fringe benefits, pension or retirement
benefits, travel expenses, mileage allowances, fraining
expenses, transporfation cosls, andfor  ciher
allowances or reimhursements of any kind, including,
but not limited to, workers' disability compensation
benefits, unempioyment compensation, Sccial Security
Act protecticn{s) and benefits, any employment taxes,
andfor any other statulory or contractuad right or benefi
based on or in any way related o any Municipality
Agent's employment status or any alleged violation of
any Municipafity Agents statutory, confractual (e.g.,
union, employment, or labor conirach), constitutionat,
common iaw employment right, and/or civil rights by the
Municipaiity, The Municipality agrees o indemniy and
hold harmiess the Gounty from and against any and all
Claim(s} which are impesed wupon, incurred by, or
asserted against the County or any County Agent by
any Municipaiity Agent andfor which are based upon,
result from, or arise from, or are in any way related o
any Municipality Ageni's wages, compensation,
benefits, or other employment-related or based rights,
including, but not limited to, those desoribed in this
saclion.

8.3 The Municipality agrees that no Municipality Agent
shall, by virdue of this Conlract or otherwise, be
considered ¢r claimed to be an employee of the County
andfor a County Agent. This Contract does not grant or
confer, and shall not be injerpreted to grani or confer,
upen any Municipality Agenis or any other individual
any status, privilege, right, or beneft of County
empleyment or that of a County Agent.

ARTICLE X. INDEPENDENT CONTRACTOR., The
Parties agree that at all imes and for all purposes under the terms
of this Contract, the County's andfor any and all County Agents'
legal status and refationship to the Municipality shall be that of an
Independent Contractor. Except as expressly provided herein, each
Party will be solely responsible for the acts of its ownr employees,

Agenis, and sevanis during the term of this Contract, No Hability,
right or benefits arising out of an employeremployee refationship,
either express or implied, shall arise or accrue fo either Party as a
result of this Contract.

ARTICLE Xl COUNTY PRIORITIZATION OF COUNTY
RESOURCES. The Municipaiity acknowladges and agrees that this
Contract does not, and is net intended to, create either any absolule
right in favor of the Municipality, or any correspondent absoluste duly
or obligalion upon the County, fo guarantee ihat any specific
rumber(s) or classification of County Agents will be present en any
given day 1o provide County services to the Municipality,

ARTICLE XII. CANCELLATION OR TERMINATION COF
THIS CONTRACT. Except as follows, and notwithstanding any
other term or provision in any other section of this Conbract, either
Party, upon a minimum of thirty (30) calendar days written nofice to
the other Pary, may cancel andicr complelely terminate this
Contract for any reason, including convenience, without incurring
any penalty, expense, or flabliity to the cther Parly. The effective
date for any such termination is to be clearly stated in the nofice.

121 At 5:00 p.m. on the effective date of the cancellation of
this Contract all Municipality andior County obligations
undet this Contract, excepl those rights and obligations
axprassly surviving cancellation as provided for in this
Contract, shall end.

122 The Municipality agrees that any and all Municipality
obligations, including, but not kmited to, any and alf
indemnification and hold hamless promises, waivers of
liabiiity, record-keeping requirements, any Municipafity
payment obligations to the County, andlor any other
related cbiigations provided for n this Contract with
regard fo any acls, occurrences, events, fransactions,
or Claim{s} either occurring or having heir basis i any
events or fransactions that occured before the
canceftation or completion of this Contract, shall survive
the cancellation or completion of this Contract.

123 In the event the Contract is temminated by the
Municipality, it shail be responsible for all Costs and
Overhead incurred by the County through the date of
termination, as wef as the Costs and Overhead
incurred thereafter by the County to wind down and end
its involvernent in the provision of the Services set forth
herein.

ARTICLE  XHi EFFECTIVE DATE, CONTRACT
APPROVAL, AND AMENDMENT. The Parfles agree that this
Condract, andfor any subsequent amendments ihereto, shali nat
become effective prior to $he approval by resolufions of the
Municipality. The approval and temms of this Contract, andfor any
possible subseguent amendments thereto, shall be entered in the
official minutes and proceedings of the Municipality.

ARTICLE  XIV. GOVERNING LAW. This Contract is made
and entered into in the State of Michigan and shall in all respects be
interpreted, enforced and govemed under the laws of the State of
Michigan. The language of ali parts of this Contragt is intended to
and, in al cases, shall be construed as a whole according fo its fair
meanig, and not construed strictly for or against any parly. As
used in this Contract, the singular or plurai number, possessive or
non-possessive shall be deemed 1o Include the other whenever the
context S0 suggests or requires.

ARTICLE  XVI CAPTIONS, The section headings or titles
and/or all section numbers coniained In this Contract are iniended
for the convenience of the reader and not intended to have any



substantive meaning and are not to be interpreted as part of this
Confract.

ARTICLE XV NOTICES. Except as otherwise expressly
provided for herein, any and all corresporence, invoices, andfor
any othar writter notices required, permitied or provided for under
this Contract 1o be delivered to either Party shall be sent to that
Party by first class mail. All such written notices, including any
notice canceling or terminating this Contract as provided for herein,
shall be sent to the other Parly's signatory to this Contract, or that
signatory's successor in office, al the addresses shown in this
Contract, All correspondence or writlen notices shali be considered
defivered to a Parly as of the date that such nofice is deposited with
sufficient postage with the U.S. Postal Service.

ARTICLE XVHL FORCE MAJEURE

A “force majeure” event is defined for the purposes of
this confract, as an occurrence ©OF nonoccurence
arising from cause or causes not foreseeable and
without the fault of the County or County Agent or which
could not be avoided or overcome by due diligence of
the County or the County Agent and any persons
controlled by the County or the County Agent
performing work under this confract, such as
empioyees, agents, contractors, subcontractors,
inctuding but not limited to;

1. an act of God;

2. tabor strikes or work stoppages over which
the County or County Agent has no comtrol;
and

3. acts or omissions of third parties far which

the County or County Agent is not
responsible; and

If the County or County Agent determine that the force
majeure event will cause a delay in meeting any
schedule set in performing the Services the County or
County Agent shall notify the Municipality in writing
within fifteen (15) days of becoming aware of any event
that they allege meets the definition of a force majeure
event.

The County and the County Agent shall not be liable for
any claims which relate {0 or arise from force majeurs
evenis, and the County or County Agent shall be
entitled to an extension in the applicable schedule io
accourd for the force majeure event

ARTICLE XX. ENTIRE CONTRACT. This
Contract together with Exhibit A, which is incorporated
herein by reference, sets forth the entire agreement
between the County and the Municipality and fully
supersedes any and alf prior agreemenis or
understandings between them in any way related to the
subject matter hereof. It is further understood and
agreed that the terms and conditions herein are
contractual and are not a mere recital and that thers are
no other agreements, understandings, contracts, or
representations  between the County and the
Municipality in any way related to the subject matter
hereof, except as expressly staled herein. This
Contract shall not be changed or supplemented orally
and may be amended only as otherwise provided
herain.

FOR AND IN CONSIDERATION of the mutual
agsurances, promises, acknowledgments, warrants,
representations, and agreements set forth in this
Contract, and for other good and valuable
consideration, the receipt and adequacy of which is
hereby acknowledged, the undersigned hereby execute
this Contract on behalf of the Parties, and by doing so
legally obligaie and bind the Parlies 1o the terms and
conditions of this Contract.

IN WITNESS WHEREOF, of
the City of Novi, hereby acknowledges that he/she has
been authorized by a resolution of the City Council for
the City of Novi, a certified copy of which is altached, o
execute this Contract on hehalf of the Municipality and
hereby accepts and binds the Municipality to the terms
and conditions of this Contract,

CITY OF NOVI

NAME:

TITLE:

DATE:

WITNESSED:

NAME:

DATE:

IN WITNESS WHEREOQF, John P, McCulloch,
Oakiand County Drain  Commissioner, hereby
acknowledges thai he has been authorized by
resolution of the Oakland Counly Board of
Commissioners, on behalf of the Oakland County, and
hereby accepts and binds the Oakland County to the
terms and conditions of this Contract.

John P. McCulloch,
Oakland County Drain Commissioner

DATE:

WITNESSED:

NAME:

DATE:




Walled Lake-Novi WWTP SCADA Instaliation Project

EXHIBIT A
SCOPE OF SERVICES

The initial 1989 contract and subsequent contracts between Oakland County, Commerce Township,
the Village of Wolverine Lake, and the Cities of Walled Lake and Novi permit a total of 3,800
Residential Equivalency Units (REUS) in the Walled Lake-Novi System to the City of Novi. Early in
20086, it was determined that Novi had exceeded its contractual capacity; moreover, the City of Novi
determined it would need to serve 2,005 REUs beyond its contractual capacity at the time of build-
out. In response, the Michigan Departmental Quality (MDEQ) imposed a hold on Part 41 Sewer
Permits until the capacity issues could be resolved and a solution could be approved. In addition, the
Oakland County Drain Commissioner (OCDC) evaluated conditions at the plant and determined that
further study would be required to determine the actual capacily of the plant and whether or not
additional REUs could be permitted.

n order to resolve the problem, the OCDC and MDEQ approved Novi's proposal to construct a
diversion valve and meter at the intersection of West Park Drive and West Road that would allow for
the diversion of 2,005 REUs from the Walled Lake-Novi System to the North Huron Valley/Rouge
Valley System. Construction of the diversion valve was compieted on April 24, 2008. Prior to
construction of the project, the OCDC and Novi agreed that the OCDC would install Supervisory
Controls and Data Acquisition (SCADA) system and other controls to allow for remote monitoring and
control of the valve and meter. This agreement is for the installation of SCADA and controls for
remote operation and monitoring of the Walled Lake-Novi Diversion Valve and Flume. The
Municipality will own the SCADA equipment and valve upon completion of the installation. The
description of work under this agreement and cost estimate is set forth below:

Walled Lake-Novi Diversion
SCADA and Controls Installation
Cost Estimate

2008
ltem - installed By or Purchased ;

No. Description From Price
1 Rotork Control Part No. MODBJCFPT/Folomatic Conversz}c;?[ Kennedy Industries | $2,800.00
2 SCADA and Control Installation and Parts OCDC | $12,500.00
3 OCDC Labor for Project Management, Administration, etc. OCDC | $1.000.00
Subtotal $16,300.00
Contingency @ 20%  $3.260.00
Total $19.560.00



