CITY of NOVI CITY COUNCIL

Agenda ltem H
June 9, 2008

cs’tyofnovr.f

Systems and Soft

CITY MANAGER APPROV%

BACKGROUND INFORMATION:

The City Council approved the addition of 4 voting precincts in December of 2007. The proposed changes
were submitted to the State Bureau of Elections and once approved, new voter identification cards were
issued in early May 2008. The contract for purchasing additional election equipment (3 M-100's and 1
Automark) in the amount of $20,.972.00 from Election Systems and Software (sole source provider) for
these precincts has been reviewed by the City Attorney’s office and is the same format as the agreements
approved by the State Bureau of Elections.
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COUNSELORS AT LAWY

May 30, 2008

Maryanne Cornelius, City Clerk
City of Novi

45175 West Ten Mile Road
Novi, Michigan 48375

Re:  Review af Election Systems and Software Sales Order Agreement
Dear Ms. Cornelius:

Pursuant to your request, we have reviewed the proposed Sales Order
Agreement (“Agreement”) from Election Systems and Sales (“ES&S™). The
Agreement appears to be a boilerplate contract, and as a general proposition, we
find the language to be unobjectionable. However, there are a couple of
provisions you should be aware of.

Under Section 5, “Delivery; Risk of Loss,” the City is required to name
ES&S as an additional insured on any policy covering the equipment, should be
the City not have paid its balance in full prior to receiving delivery of the
equipment.

Section 6.b. disclaims all express and implied warranties, other than as set
forth in the Agreement, including the warranty of merchantability or fitness for a
particular purpose, This broad disclaimer is a concern, as the City will have
limited recourse against ES&S, should the equipment fail of its essential purpose.

Furthermore, Section 7 limits ES&S’s liability to any amounts paid o it
by the City. This is extremely narrow and leaves the City vulnerable to fuil
responsibility for damages, even if the source of the failure is ES&S’s equipment
and/or software. ES&S also waives any liability for the City failing to timely or
property install and use the most recent update or second most recent update
provided to it by ES&S.

Under Section 13, the City will be liable to pay ils pro-rata share of any
future state certification or recertification of the equipment, as well as any third
party equipment that will be necessary for ES&S’s equipment to remain certified.
The City’s pro-rata share is determined by the formula set forth in this Section of
the Agreement.



Maryame Cornelius, City Clerk
May 30, 2008
Page 2

Exhibit A 1o the Agreement outlines the maintenance services (o be
provided by ES&S in the post-warranty period, for which the City pays a separate
fee. If the City allows the maintenance agreement to lapse (for hardware or
software), it may only be reinstated upon the City paying ES&S any amounts that
would have been paid to ES&S, had the City not allowed the Agreement to lapse.

Other than the disclaimer warranties and Himitation on liability. we are
satisfied with the language of this Agreement. We would suggest requesting
some relief on those two provisions.

If you need anything further from us on this matter, please feel fiee 10
contact me.

Very truly yours,
q‘f{&wm Koty
Kristin Bricker Koib

KBK:jw
cc: Thomas R. Schultz, Esq.

CrNrPartbhimanage\WAREN0RLOT0_1.D0C



11208 JOHN GALT BLVD
OMAHA, NE 581372364

:‘:}:‘ {407) 5530101

Sales Order Agreement

ELECTION

Gustamer Comact, Tite: Maryanna Cemetius - City Clark

Gustomer POl

15l Etection Date: To be Agreed Lipon by the Partles

Estimated Delivery Date: To be Agreed Upon by the Partles

Phone Number, {248) 347-0456

Counly Name City of Novi, Michigan

Fax Number: {248) 347-0577

Typo of Sala: NEW
Typo of Equip: NEW P USED
Bifl To: Ship To;

City of Novi, Michigan

City of Novi, Michigan

Maryanns Gomnellus - City Clerk Maryanne Comefius - City Clerk Annual -Annual Annual
45175 W, Ten Mile Road 45178 W, Ten Mils Road Firmware ' Hardware Software
Novl, M1 48375 Hovi, Mt 48375 Mal Mainten Malntonance
fem Description Gty Price Total
1 15" Votronic -
ESAS AutoMARK Votar Assist Teminal with Transpor Case, Ink mz:sz:lm
2 |ES&S AutoMARK Cartridge, 256mb Flasheard, Headset, Two (2) Baliot Sacrecy Skevas, 1 5717 6,717.00 Hardware 308
and Shipping wilh 3-Year Waranly
Maintenance
3 8200 B
Medel 100 Precinet Scanner with Steel Ballet Box with Divortar, PCMCIA
4 100 Card, and Stap-tp kit 3 5,000 95,000.60 180 585
5 |MBese -
8 (Software . NiA
7 |Instaliation -
8 |Services -
9 |Qther -
10 [Supplies -
11 |Shipping ES&S AutoMARK Voter Assist Teminal 1 included in Unit Price
12 [Shipping Model 100 Precinct Scanner 3 85 25600
Order Subtotal | § 20,972.00
Freight Blliable: ¥os ne | Discount | § -
Qrdor Total | § 20,972.00 139 888 1 NIA
Gane Seets
Sales Rep / Account Manager Customer Signalure Date
CFO Date Title

Special Notes ;

$00% of Order Total Due Thirty (30} Calandar Days after the iater of (a) Equipment Dalivary, or () Receipt of
Comesponding £8&S Invoice.

Payme“t Terms Note: In no event shal Customer’s payment obligations hereunder, or the due dates for such paymants, be
centingant or conditionat upon Customer's receipl of fedaral and/or state funds.

Warranty Period (Years): Terminal.
Scanners,

Threa (3) Years After Defivery of ES&S AutoMARK

Cne (1) Year After Defivery of Madej 100

A
5

3
)bfﬂ

City of Novi, Ml - AM-M100 Front Side Sales Crder Agreement - 4,.28.08.xls Additiona! Orders Recap

5/6/2008 9:41 AM




GENERAL TERMS

1. PurthosellLicense Terms, Subject Lo tha terms and condiions of this Agreament, ES&S
agrees to sell and/or license, and Customer agrees to purchase andfor icense, the £88S5 Equipment
and 84S Software described an the raverse side. The payment terms for the ES3S Equipment and
ES&S Software are sat forlh on the revarse side. Title to the ES&S Equipment shall pass to Customer
wher: Customer has paid ES&S the {olal amount get forth on the raverse side for the ES&S
Equipment The consideration for ES&S' grent of the licensa for tha ES&5 Fimware is included in
the cost of the ES&S Equipment.

2. Grant of Licenses. Subject to the terms and condilions of this Agresment, ES&S hereby
grants to Customer nenexciusive, nontransterable licenses 1o use the ES&S Software, described on
the reverse side, and ES&S' fimware, which is dalivered as part of the £5&5 Equipment {"E5&S
Fimaware™), and refated Documentation in the Jurisdiclion while Customer is using the ESRS
Equipment. The licenses allow Custemer to use and copy the ES&S Software and ES&S Firmware
(in object code only) and the Decumentation, in the course of operating the ES&S Equipment and
selaly for the purposes of defining and conducting elections and tabulating and reporting efeclion
resuits in Customer's jurisdiction. The llcenses granted in this Seclion 2 do not permil Customer (o
use the source code for the ES&S Software or ES&S Firmware.

3. Prohibited Uses. Customar shall not teke any of the following actions with respect 1o the
ESRS Softwara of the Documentation:

a. Raverse engineer, decompile, disassembie, re-engineer or otherwise create, attamp! to
<regle, or permit, allow or assist others to create, the source code of the structural framework for part
or all of the EB&S Software; b. Cause or permit any usse, display, loan,

blication, transfer of p icn, sublicensing or other dissemination of the ES8S Software or

Documenla!snn i whole or In par, to or by any third party without ES&S' prior wiilten consent; or

< Cause or permit any change o be made to the ES&S Software wilhout ES&S' prior
written consent; or

d. Cause of parmil any copying, reproduction of printing of any oulput generated by lhe
ES&S Software In which ES&S owns or diaims any proprietary intellectual propery rights {e.g.,
copyright, trademark of patent), inchuding, but not imitad to, any ballots, baliot shells or code stock.

4. Tarm of Licenses, The licenses granted in Section 2 shall commence upon the delivery of
the ESES Software described in Seclion 2. The licenses shall survive the temminalion of al sthor
obligaticns of the parlies under this Agreemen, provided, howevar, thal ES&S may lerminate sither
licanse # Gustomer fails to pay the consideration dus for, or breaches Sections 2 or 3 with respect to,
such license. Ypon the termination of sither of the Jicenses granted in Section 2 for ES&S Software or
upon Customer's discontinuance of the use of any ES&S Software, Customer shall immediately
relum such ES&S Software and the related Documentation (ncluding any and alt copies theraof} to
ESES, or (if requested by ES&S) destroy such ES&S Softwere and Documentation and certify in
writing to ES&3 that such destrustion has oceurred

5. Delivery; Risk of Loss. The Estimated Delivery Dates se! forth on the reverse side are merely
estimates and may be revised by ESE&S because of delays in executing this Agreement, changes
requested by Customer and other events. ES&S will nolify Customer of revisions {o the Estimaled
Delivery Dates as soon as ES&S hecomes aware of such revisions. Risk of loss for the Equipmaent
and Software shail pass 1o Customer when such items are deliverad to Cuslomer's designated
lecation. Upon transfer of risk of loss to Customer, Customer shall be responsible for oblaining and
maintairing sulficient casualty insurance on the Equipment and Software and shall nramo £5&8 as an
additional insurgd thereunder until al amounts payable to ES&3 under this Agreement have been
paid by Customer,

6. Warranty,

a. ES4S EquipmentESES Software. ESAS wamants that for a 1-year period {the
“Warmanty Period"), il will repair or replace any component of he Equipment or Software which, while
under nomat use and service: {i) fails 1o perform in aceerdance wilh its Documentation: in all material
respects, of {il) is defective in matedal er workmanship, The Warranty Period wil commence upon
delivery, Any repalrad or raplaced itern of Equipmant of Seftware shall be warranted anly for the
unexpired term of the Warmanly Pericd. All replaced compenents of the Equipment or Software wilt
bacome the properly of ES&S. This wamanty is offective provided that {{) Customer prompily notifies
ES4S of the failure of performance or dofect and is otherwise in compliance with ils obligations
hareunder, {1} the Equipment or Software 1o be repaired of replaced has not been repaired, changed,
madified or aitered except as authorized or approved by ES&S, {11} the Equipmant or Software to be
repaired or raplaced is not demaged as a resull of accident, theft, vendalism, neglect, abuse, use
which is not In accordance with instructions or specifications furnished by £E$3$ or causes beyond
the reasonable control of ES&S or Customer, including acls of God, fire, ficts, acls of war, lemorlsm
or insurreclion, labor disputes, transporiation delays, govemmental regulations and uliity or
communication interruptions, and {IY) Customer has stelled and Is using the most recent updale, or
the second most racent update, provided o it by ES&S. This warranty is void for any units of
equipmant which: {f) have not bsen stored or operated in a temperatura range according their
specifications, (i} have been severely handled so as to cause mechanical damage to the unit, or (i}
have been operated ar handied in a manner incansistent with reasonabie freatment of an electionic
praduct. The tamms of poast-warranty mairtenance and support are set forth on Exhibit A

b Exclusive Remedies, IN THE EVENT OF A BREACH OF SUBSEGTION 6{a), ES&S’
QBLIGATIONS, AS DESCRIBED IN SUCH SUBSECTION, ARE CUSTOMER'S SOLE AND
EXCLUSIVE REMEDIES. ES&S EXPRESSLY DISCLAIMS ALL WARRANTIES, WHETHER
EXPRESS OR IMPLIEDR, WHICH ARE NOT SPECIFICALLY SEY FORTH IN THIS AGREEMENT,
INCLURING, BUT NOT LIMITER TO, ANY SMPLIED WARRANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE.

7. Limitation Of Liability. Neither party shall be liable for any indirec!, incidental, punitive,
exemplary, special or consequential damages of any kind whatsoaver ansing out of or relaling o this
Agresment. Nelther party shall be kabie for the other party's negligent or wilfid misconduct. ES&E
lotal liability to Customer anising out of or relating lo this Agreement shail not exceed the aggregate
amount to be paid to ES&S hereunder, By entering into this Agreement, Customer agrees to accept
raspansibility for {a} the selaction of the Equipment and Software to achieve Customor's intended
resuts, {b} the use of tho Equipment and Software; () the resulls obtained frem the use of the
Equipment and Software; {d} the salsction of, use of and resuits oblained from any equipment,
softwars or services not provided by £5&85 and used wilh the Equipment or Software; or (g) user
arrors, voter errors or prebiams enceuntered by any individual in voting that are nol otherwise a result
of the failre of ES&S to perforn. ES&S shall not he liable under ihis Agreemant for any claim,
damage, ioss, judgment, penaity, cost, amounl paid in selement or foo that is caused by (y}
Customar's failure o mely or propeny install and use |he most recent update, or tha second most
recent update, provided to it by ES&S or (2} Cusiomer's election net to recslive, or to temminate, the
Hardware Maintenance Services or the Software Maintenance and Support.

8. Proprietary Rlghts. Cuslomer acknowledges and agraes as foliows:

£5&S owns the Software, all Documentalion and training materials provided by ES&S, the design
and configuration of the Equipment and the formal, Jayoul, measurements, design and all other
tachnical information (except for Customer supplied Informalion such as slection information)
associated with the balicts to be used with Ihe Equipmenl. Cusiomer has the right to use the
aforementionsd items to the extent spacifled in lhis Agreement. ES&S also owns all patents,
trademarks, copyrights, trads names and other proprietary or inteflectual properly in, or used in
connechon with, the aforemanlioned dems. The aforementioned #ems alse contain confidential and
proprietary frade secrets of ES&S that are protected by law and are of substanliat value to ES&S.
Customer shall keep the Software and related Documentation free and clear of all claims, liens and
encumbrances and shall maintain all copyright, trademark, patent or ofher intelleclual or proprietary
rights notices that are set forth on the Equipment, the Software, the Documentation, training materials
and bailols thal are provided, and alf permitted copiss of the foregeing.

9. Indemnification. Customer shall indemnify and hold hamlass ES&S from and againsl eny
and all adverse consequentes arising vut of or retating to the following:

a Any Third Party infringement Claim resuiting from (i} Customer's failure to timely or properly
install and use any update provided fo it by ES&S; (i) the use of any Equipment or Software in
combination with other equipment, hardware or software not meeting ES3S' speciications for use
with such Equipment cor Scftware; or {fil) Customer's modification or alterstion of any ilem of
Equipment ar Software without the pricr writen consent of ES&S;

b. Any claims by third parties anrising out of or refating to the use or misuse by Cusiomer, its
amployees ang any other persens under its authority or control (*Customer's Representalives”) of any
third party items;

c Parsonal injury (including death) or property damage that is caused by any negligent or wiliful
aci, arror or omission of one of more of Customar's Representatives; and

d Customers election not to receive, or to terminale, Mardware Maintenance Sarvices or
Sofware Mainienance and Support.

ES&S shall nolify Custemer immediately if it becomes aware of any ¢lalm for which |t may be entitied
1o indemnification undar this Section 10, and hereby gives Customer full and complete authority, and
shall provide such information and assistence as is necessary (al Cuslomer's expanse with respect o
reascnable out-cf-pocket costs), 1o enable Customer to defend, compromise or settle any such claim,

10.  Terminatlon. This Agreement may be lerminated, in writing, at any time by either party if the
wther party breaches any matena! provision hereof and doas nol cure such breach within 3¢ days
after ¥ recaives written notification thereo! from the non-breaching party.

11, Dlsgutes

Payment of Undisputed Amounts, In the event of a dispute between lhe parties
ragardmg {1} a product or service for which payment has nol yet been made to ES&S, (2} the amount
due ES&S for any product or service, or (3) lhe dus date of any payment, Gustomer shal
neverthalgss pay 10 ES&S when due alf undispuled amounts. Such payment shall not consliiute &
walver by Customer or ES&S of any of ils rights and remedies againsl the other pary.

k. Remodles for Past Bue Undisputed Payments. |f any undisputed payment 1o ES&S
is past due mora than 30 days, ES&S may suspenc performance unasar this Agreement untit such
amount is paid. f Customer's payment is past dua for mere than 60 days and is undisputed, ES&S
may daclare the total amount remaining due under this Agreement to be immediately dus and
payabie, enter the premises where the Equipment is located and remove i, Any disputed or
undisputed payment not paid by Customer to ES&S when due shall bear interast from ihe due date at
a rate sgual to he lesser of one and one-halt percent per month or the maxdimum amount permitled
by applicable law for erch month or pertion thargof during which it remains unpaid,

12.  Complance with Laws, In performing its obigations or enjoying ils rights under this
Agrasment, each parly shal comply with al appiicable laws and reguiations. In addition, ES&S
warrants to Customer {hal, al the time of delivary, the Eguipment and Licensed Software sold and
licansed under this Agreament wili comply with alf applicable requiraments of state elsction laws and
regutations that are mandatory and effective as of the Effective Date and will have been ceriified by
the appropriate state authedilias for use in Customer's state. ES&S further warrants that during the
Warranty Periad and thereafter 50 long as Customer is subscribing and paying for Maintenance and
Support Services, the Equipment and Licensed Software shall ba maintained or upgraded by ES&8 in
such a way as o remain compliant with all appficable state election Jaws and regulations.
“Maintaingd or upgraded" shall mean only such changes to individuat items of the Licensed Software
{but not Equipment] as are technologically feesible and commarcially reasonable. Custorner shali be
solely responsible for 1he cost of any repiasemants, retrofits of modifications lo the Equipment
gontracted for herein that may be developed and offered by ES&S in arder for such Eguipment to
remain compllant with applicable laws and regulations. Customer shall aiso be solely responsibie for
1he cost of any \hird party items that are required In order for the Equipment andlor Licensed Software
1o remain compliant with appli laws and regulations.

13 Stafe Recerfifications. Inthe aevent that any future state cerifications or recerfications are
required thal are not otharwise required as a result of any changes or modifications voluntarily made
by ES&5 1o tha Liconsed Software andfor Equipment licensed and sold hereunder, Customer shall be
responsible for

{i} the tolat cost of any third party items that are required in order for the Equipment andior
Licansed Software 10 remain cerlified,

{iiy Customer's pro-rata share of such future state certification or recertification costs; and

{ifi} Customer's pro-rala share of the costs of designing, developing, manufacturing and/or
certification by applicable federa! and state aulhorilies of any mandated modifications to the
Equipment andfor Licensed Software that may resull from such future state cartifications or
receriifications.

Custemers pre-rata shars of the costs included under subsections X X{il) and X X(I) above shail be
detemined at the time by dividing the number of registersd velers in Customer's Jurisdiction by the
{otal number of ragistered voters in ail counties in Customer’s state o which ES&S has scld and/or
leansed the Eguipment andior Licensed Software purchased ant! licensed by Customar under this
Agreement.



EXHIBIT A
MAINTENANCE SERVICES
(POST-WARRANTY PERIOD)

ARTICLE !
GENERAL
1. Term: Termination. This Exhibit A shall be in effect from the date on which the Warranty Period expires until the

first anniversary thereof (the “Hardware Maintenance Term™). The Hardware Maintenance Term shail automatically renew for an
unlimited number of successive one year periods until this Exhibit A is terminated by the first to oceur of (a} either party’s election to
terminate it upon expiration of the Hardware Maintenance Term or any renewal thereof, written notice of which election shall be given to
the other party at least sixty (60) calendar days prior to such annual expiration date, (b) the date that is 30 days after either party notifies the
other that the other has materially breached this Exhibit A, and the breaching party fails to cure such breach within such 30-day period, or
(c) the date that is 30 days after Customer fails to pay any amount due ES&S under this Exhibit A. The termination of this Exhibit A shall
not relieve Customer of its liability to pay any amounts due ES&S hereunder.

2. Fees. In consideration for ES&S’ agreement to provide Hardware Maintenance Services and Software Maintenance
and Support under this Exhibit A, Customer shal! pay to ES&S the Hardware Maintenance and Software Maintenance Fees set forth on
Schedule Al for the initial Term. The Hardware Maintenance and Software Maintenance Fees for the initial Term are due on the date of
the expiration of the Warranty Period. The Hardware Maintenance and Software Maintenance Fees for any renewal period shall be the
then current fees in effect and are due and payable no later than 30 days prior to the beginning of such renewal pericd. The Software
Maintenance Fee shall be comprised of (i} a fee for the Soflware Maintenance and Support provided for the ES&S Firmware, and (if) a fee
for the Software Maintenance and Support provided for all other ES&S Software, and shali be in addition to any fees or charges separately
referred to in any Section of this Exhibit A or the Agreement. If Customer elects to receive Software Maintenance and Support for an Add-
On or New Product during the Term or any renewal thereof, ES&S will charge an incremental Software Maintenance Fee for such services.
In the event Customer terminates this Agreement through no fault of ES&S and later desires to subscribe for 2 maintenance and support
plan, or otherwise changes its maintenance and support plan with ES&S during the Initial Maintenance Term or any renewal thereof, ES&S
will charge the Customer its then current contract administration fee in order to process such new subscription for, or change in,
maintenance and support coverage,

ARTICLE 11
HARDWARE

1. Maintenance Services. The Hardware Maintenance Services to be provided to Customer under this Exhibil A for the
ES&S Equipment listed on Schedule Al {the “Products™) shall be subject to the following terms and conditions:

a. Inspection. If the Hardware Maintenance Term or any renewal thereof expires without being rencwed, Customer
may thereafter resume receiving Hardware Maintenance Services under this Exhibit A upon (a) notification to ES&S, (b)
payment of ail fees which would kave been due to ES&S had the Maintenance Term or any renewal thereof not expired, and (c)
the granting to ES&S of access to inspect the Products. The purpose of such inspection shall be to determine whether or not the
Products are fit for the ordinary purposes for which they are fo be used, normal wear and tear excepted (“Normal Working
Condition™). The cost of such inspection will be at the current published ES&S rate plus ES&S' Out-of-Pocket Expenses, and
shall be due from Customer within 30 days of its receipt of ES&S’ invoice therefore. If any of the Products is not in Normal
Working Condition, ES&S, at the option of Customer, (i) shall provide such repairs and replacements as ES&S deems reasonable
and necessary to restore such Product(s) to Normal Working Condition, at Customer's expense with respect to the cost of any
parts used in such repairs or replacements, or (ii) shall not provide any Hardware Maintenance Services with respect (o such
Product{s). For purposes of this Exhibit A, “Out-Of-Pocket Expenses” shall mean all travel, meal and lodging expenses incurred
by ES&S employees or authorized representatives (“ES&S Representatives™ who are required to travel to Customer’s
Designated Location to provide services. Customer's "Designated Location” shall mean Customer’s owned or leased facility at
which Customer desires ES&S to perform the Hardware Maintenance Services. Customer's Designated Location is specified on
Schedule Al

b.  Routine Maintenance Services. An ES&S Representative shall provide such services as may be necessary to
keep the Preducts in Normal Working Condition ("Routine Maintenance Services") once each 12 months during the Hardware
Maintenance Term or any renewal thereof. Customer may request that Routine Maintenance Services be performed more than
once during any such 12-month period. Any such request shali be made at least 60 days before the Routine Maintenance
Services are desired. The per-unit fee for such additional Routine Maintenance Services is set forth on Schedule Al and shali be
due¢ within 30 days after invoice. Routine Maintenance Services shall include cleaning, Jubrication and calibration services, Al
the request of Customer, ES&S shall provide a reasonably detailed record of ali Routine Maintenance Services performed with
respect to one or more Products. The Routine Maintenance Services will be provided either at Customer’s Designated Location
or at an ES&S-designated depot facility (“Depot”™), as elected by Customer on Schedule Al. Customer shall pay all costs
associated with shipping Product(s) to a Drepot, including insurance.

¢.  Remedial Maintenance Services.



i Defects Under Normal Use and Service. H a defect or malfunction occurs in any Product while it
is under normal use and service, Customer shall prompily notify ES&S, and ES&S shall use reasonable efforts to
restore the Product to Normal Working Condition as soon as practicable. The services provided by ES&S pursuant o
this Subsection 2(c)(i) are referred to herein as “Remedial Maintenance Services”. ES&S shall provide the Remedial
Maintenance Services at its Depat; provided, however, that if Remedial Maintenance Services are required for 10 or
move Products at any given time, Customer may elect to have them provided at its Designated Location; provided,
further, that all Remedial Maintenance Services provided for central count equipment shall be provided at Customer’s
Designated Location. Customer acknowledges that Product(s) identified on Schedule Al as “depot repair only” may
only be repaired at a Depot.

ii. Defects Due to Customer Actions or Omissions. If a defect or malfunction oceurs in any Product
as a result of (1) repairs, changes, modifications or alferations not authorized or approved by ES&S, (2) accident, thefl,
vandalism, neglect, abuse or use that is not in accordance with instructions or specifications furnished by ES&S or (3)
causes beyond the reasonable control of ES&S or Customer, including acts of God, fire, riots, acts of war, terrorism or
insurrection, labor disputes, transportation delays, povernmenial regulations, and utility or communication
interruptions, or if Customer does not notify ES&S within 24 hours after it knows of the defect or malfunction or is
otherwise not in compliance with its obligations hereunder, Customer shall pay ES&S for the Remedial Maintenance
Services at ES&S' then-current rates, as well as for the cost of all parts used in connection with such Remedial
Maintenance Services.

iif. Timing. The date(s) on which any Remedial Maintenance Services shall be provided shall be
mutuaily agreed upon by ES&S and Customer. If Customer requires ES&S to provide “emergency” Remedial
Maintenance Services {which shail be defined as Remedial Maintenance Services that are provided within 48 hours
after Customer notifies ES&S of the need therefor), and such emergency Remedial Maintenance Services are not

needed as a result of an action, error or omission by ES&S, Customer shall pay a surcharge, as sct forth on Schedule
Al

iv. Loaner Unit. At Customer’s request, ES&S shall use reasoneble efforts to promptly make
available to Customer a product that is the same as, or substantially similar to, the Product for which Remedial
Maintenance Services are being performed (a “Loaner Unit”). If the Remedial Maintenance Services are being
performed pursuant to Subsection 2{c)(ii} above, Customer shall pay ES&S for the use of the Loaner Unit at ES&S’
then-current rates including the cost of shipping.

d. Exclusions. ES&S has no obligation under this Exhibit A fo (i) assume the obligations under any existing or
expired warranty for a Third Party Item; (ii} repair or replace Product components that are consumed in the normal course of
operating the Product, including printer ribbons, paper rolls, batteries, removable memory packs, cancellation stamps, ink pads or
red stripe pens, or (iii) repair any Product from which the serial number has been removed or altered. In addition, ES&S may, at
any time in its discretion, determine that any Product is no longer fit for Hardware Maintenance Services because it s in such
poor condition that it cannot practically be restored to Normal Working Condition, or cannot be restored o Normal Working
Condition at an expense that is less than the then-current value of the Product. If such a determination is made, ES&S shall no
longer be required to provide Hardware Maintenance Services for such Product. ES&S shall also refund to Customer an amount
equal to (1} that portion of the most recent fee paid for Hardware Maintenance Services that is atiributable to suck Product,
multiplied by (2) a fraction, the numerator of which is the remaining number of days in the Hardware Maintenance Term or
renewat period for which such fee was paid and the denominator of which is the total number of days in such Hardware
Maintenance Term,

e. Sole Provider: Access. Customer shall not permit any individual other than an ES&S Representative to provide
maintenance or repairs with respect to the Products for so long as a Hardware Maintenance Term is in effect. Customer shall
provide ES&S Representatives with all information necessary to enable them to provide Hardware Maintenance Services.
Customer shall likewise provide full access to the Produets and adequate working space for all Hardware Maintenance Services
performed at its Designated Location, including sufficient heat, lights, ventilation, electric current and outlets.

f.  Storage. When not in use, Customer shall properly store the Products in accordance with the storage
requirements established in the Documentation.

ARTICLE I
SOFTWARE

I, Services Provided. ES&S shall provide maintenance and support services for the ES&S Software (“Software
Maintenance and Support™), to enable it to perform in accordance with its Documentation in all material respects, and to cure any defect in
material or workmanship.

2. Updates., During the Software Maintenance Term and any renewals thereof, ES&S shall continue to provide updates
in accordance with any update schedule determined by ES&S.



3. Reinstatement of Software Maintenance and Support. If the Software Maintenance Term or any renewal thereof
expires without being renewed, Customer may thereafter resume receiving Software Maintenance and Support upon {a) notification to
ES&S, (b} payment of al! fees which would have been due to ES&S had the Software Maintenance Term not expired, and {¢) the granting
to BES&S of access to the ES&S Software, so that ES&S may analyze it and perform such maintenance as may be necessary before
resuming the Software Maintenance and Support,

4. Conditions. ES&S shall provide Software Maintenance and Support for any item of ES&S Software if such item
requires such services as a result of (a) repairs, changes, modifications or alterations not authorized or approved by ES&S, (b) accident,
theft, vandalism, neglect, abuse or use that i3 not in accordance with insiructions or specifications furnished by ES&S, (c) causes beyond
the reasonable control of ES&S or Customer, including acts of God, fire, riots, acts of war, terrorism or insurrection, labor disputes,
transportation delays, governmental regulations and utility or communication interruptions, (d) Customer’s failure to timely and properly
install and use the most recent Update, or the second most recent Update, provided to it by ES&S, {e} Customer's failure to notify ES&S
within 24 hours after Customer knows of the need for such services, or (f) if Customer is otherwise not in compliance with its obligations
under this Agreement. However, such Software Maintenance and Support shail not be provided at the Software Maintenance Fees outlined
in Section 5(b), but shall be provided at the fees to be agreed upon by the parties if and when the need for such Software Maintenance and
Support arises.

5. Proprictary Rights. ES&S shall own the entire right, title and interest in and to afl corrections, programs, information
and work product conceived, created or developed, alone or with Customer or others, as a result of or related to the performance of this
Exhibit A, including all proprietary rights therein or based thereon. Subject to the payment of all Software Maintenance Fees, ES&S
hereby grants to Customer a non-exclusive leense to use that portion of such corrections, programs, information and work product that
ES&S actually delivers to Customer pursuant to this Exhibit A, All licensed items shall be deemed 1o be ES&S Software for purposes of
this Agreemeni. Except and to the extent expressly provided herein, ES&S does not grant to Customer any right, license, or other
proprictary righi, express or implied, in or fo any corrections, programs, information, or work product covered by this Agreement.




Schedule Al

DESCRIPTION OF PRODUCTS

HARDWARE

Initial Initial
Description (Note: *** indicates Depot Maintenance Maintenance Fee
Quantify Repair Only Products) Fee Per Unit In Total
1 HES&S AutoMARK Voter Assist Terminal $303 $303
3 ***Model 100 Precinct Scanner $195 $585
Total Hardware Maintenance Fees Due for the $888

Initial Hardware Maintenance Term

Note 1: The Per-Unit Fees if Customer requests more than one Routine Maintenance visit in 2 12-
month period shall be 90% of the then current maintenance fee per anit.

Note 2: The Surcharge for Emergency Remedial Maintenance Services shall be 150% of the then
current maintenance fee per unit.

Note 3: Customer’s Designated Location: City of Novi, Michigan

Note 4: Location of Services

B Customer's Designated Location

m Depot

Note 3: Per Unit Surcharge for performance of Routine Maintenance visit at more than one
Customer Designated Location shall be $25.00 per unit for all units located at second or more

locations.
SOFTWARE
Year First Month Fee -ES&S Fee- All Other ES&S
Applicable Firmware Software
AutoMARK- Included in Annual
TBD Hardware N/A
2011 .
Maintenance
M100-2009 TBD $180 N/A [




