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SUBJECT: Consideration of a request from Atwell-Hicks, applicant for Sunoco Gas Station, for a variance
from Section 11-276(b) of the Design and Construction Standards requiring safety paths to be
placed along the frontage of the arterial and collector street system in accordance with the Bicycle
& Pedestrian Master Plan, to relocate a portion of the safety path along the applicant’s Flint Road
frontage to the opposite side of the street. (The subject parcel is Parcel ID No. 50-22-22-227-001
located at the southeast corner of Grand River Avenue and Flint Street at 43601 Grand River

Avenue.)

SUBMITTING DEPARTMENT: Engineering ,{ 2
CITY MANAGER APPROVAL: A for Crp

BACKGROUND INFORMATION:

Atwell-Hicks, applicant for Sunoco Gas Station, is requesting a variance associated with the
recently constructed gas station located on the southeast corner of Grand River and Flint Street.
The variance request, a site location map, an aerial photo and general site plan showing the
potential pathway locations and a picture of the area in question are attached to provide additional
background information.

In March 2002, City Council granted GL Investments, the developer of the property, a temporary
waiver to defer the pathway construction along a portion of the Flint Street frontage until planned
Flint Street improvements were completed (see attached March 18, 2002 City Council Minutes).
The waiver was subject to GL Investments posting a cash deposit in an amount determined by the
City Engineer necessary to guarantee the construction of the pathway improvements, by the City,
following the Flint Street improvements. Because the variance was granted, the pathway was
never included on the approved site plan, and the design of the pathway was not completed by the
developer's engineer.

Sunoco has submitted its current request to close-out this singular remaining site issue. The
request is for a variance from Section 11-276(b) of the Design and Construction Standards, which
requires safety paths to be placed along the frontage of the arterial and collector street system in
accordance with the Bicycle & Pedestrian Master Plan. The variance requested is to relocate the
construction of approximately 240 feet of 5-foot wide pedestrian sidewalk/boardwalk along the
southern portion of the development’s Flint Street frontage to the south side of Flint Street. The
variance is being requested due to the unknown timeline for Flint Street improvements, and
because of the difficulty of the construction since the Walled Lake Branch of the Middle Rouge
River encroaches into the area where the pathway would normally be installed. The encroachment
may prevent the construction along the current Flint Street alignment because it is likely that the
construction would require an MDEQ permit as the pathway would fall within the 100-year
floodplain/floodway and the river's fringe.

The Planning Division recommends approval of this request for the reasons stated in the attached
memorandum (Mark Spencer memorandum dated October 1, 2007). The Engineering Department
notes that the variance requested does not meet the minimum requirements of the Design and
Construction Standards. However, due to the potential environmental impacts to the Middle Rouge
River associated with pathway construction, and because there is a potential for Flint Street re-
alignment in the future that would most likely provide for better pathway placement, Engineering



would not object to a variance from the requirement for the location of the pathway. The City
Attorney refers to the Planning and Engineering reviews; and the Fire Department, Landscape
Architect, Department of Public Works, and Building Division have no objections to the request.

In accordance with Section 11-10 of the Ordinance, the following three conditions must be met for
a variance to be granted by Council:

1) A literal application of the substantive requirement would result in exceptional, practical
difficulty to the applicant;

2) The alternative proposed by the applicant shall be adequate for the intended use and
shall not substantially deviate from the performance that would be obtained by strict
enforcement of the standards; and

3) The granting of the variance will not be detrimental to the public health, safety or
welfare, nor injurious to adjoining or neighboring property.

RECONMENDED ACTION: Consideration of a request from Atwell-Hicks, applicant for Sunoco Gas
Station, for a variance from Section 11-276(b) of the Design and Construction Standards requiring
safety paths to be placed along the frontage of the arterial and collector street system in
accordance with the Bicycle & Pedestrian Master Plan, to relocate a portion of the safety path
along the applicant’s Flint Road frontage to the opposite side of the street. (The subject parcel is
Parcel ID No. 50-22-22-227-001 located at the southeast corner of Grand River Avenue and Flint
Street at 43601 Grand River Avenue.)
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Sunoco Sidewalk Variance

Location Map
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Requestfor Variance
Design and Construction Standards

Applicant Information Engineer Information
Name: Aé MAarled Name: ATwELL - /74 oes, Tue.
Address: i?éﬁ / é;ﬁ/-hvo ey Address: ___
NoVi, pi o SF3TS Anw Aybot. Hi
Phone No: 245 /35 - //,92/ Phone No: QJ’“/,A 7Y - L0
—(313) 903 (565
Applicant Status (please check one):
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iOther

Project Name L‘Sl/,t//%"f) /fﬁli 5'74\74’0\/
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Variance Request Z/j 1:{2 Z,ég_q‘,_)k // E, /Z/Jm» By /// é/f Aﬂ(}/rﬂ)/t//\/ 7[
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Justification (attach additional pages if necessary)
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INTERNAL USE

Date Submitted: ///5%77
Code Section from which variance is sought: &cc. 1[-276 /c\\ VT T BS

Submittal Checklist: _/Twelve (12) sets of plans (folded and to scale)
_(/One (1) copy of plan on 8.5 x 11 size paper
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MEMORANDUM
TO: Ben Croy, P.E., Engineer
FROM: Mark Spencer, A/CP, Planner WW""
DATE: October 1, 2007
SUBJECT: SP 00-52 Sunoco Gas Station DCS Sidewalk Variance
The Planning Staff reviewed the applicant's request to not install a sidewalk along their Flint

Street frontage and to place it on the west (opposite) side of the street.  The Planning Staff
recommends approval of this request. | offer the following comments:

1.

10.

In the early 1990s the City commissioned a set of studies that proposed a River Walk
within the Town Center Zoning District (see attached excerpt from the Novi River
Stroll Study). The proposed slightly less than a mile walkway roughly paralleled the
Middle Branch of the Rouge River from the former Expo Center to the Main Street
sidewalk system.

The Sunoco Gas Station sidewalk and boardwalk proposed adjacent to Flint Street
could provide about 250 feet of this walkway system.

The Sunoco Gas Station did not include any river front amenities as discussed in the
River Walk Plan. -

An possible future redevelopment along the Flint Street corridor could provide
opportunities to build a sidewalk or boardwalk to provide a connection between
Grand River Avenue and Main Street and at that time the project could include river
front amenities.

The portion of the walkway that is not built north of Grand River could be built with
the Crescent Road extension project.

On March 18, 2002 the applicant received a Design and Construction Standards
variance to place money in escrow o build the sidewalk at a later date when the City
completes the Flint Street improvements.

Flint Street improvement plans have not been finalized.

Placing escrow funds with the City to build the sidewalk at a later date could burden
the taxpayers of the City because of probable cost increases for completing this
segment at a later date.

City Center Plaza 4 & 5 is in the final stages of approval and they propose to
construct about 280 feet of sidewalk along the front of their property on the west side
of Flint Street (see attached). _

Placing the Sunoco sidewalk along the west side of Flint Street will reduce the length
of the missing sidewalk to be constructed later that would provide a connection
between Grand River Avenue and Novi Road.

CC: Barbara McBeth, AICP, Deputy Director of Community Development



NOVI RIVER STROLL
An Introduction

As identified in the Natural Resources Design Study and Urban Design Study, a
Novi River Stroll (river walk) is proposed along the Middle Rouge River in the City’s Town
Center Area. This promenade feature is part of the City’s proposed award winning linear
greenway system designed to connect various parts of the City. Central to the linkage
system is the Novi River Stroll. The riverwalk will add a pedestrian amenity with the
benefit of being isolated from traffic.

Located in the southwest and northwest quadrant in the City’s planned downtown,
the Town Center District, the Novi River Stroll is proposed to begin near the Delwal

_facility and run southeast to the Novi Cemetery. It will be slightly less than a mile in

length. Depending on further engineering and design studies, the basic concept for the
River Stroll can be one of a natural feature with a border containing vegetation and a
combination of buildings at the edge of the river. In the alternative the concept can have
a more urban feeling and character, with building masses close together and a hard edge
treatment, or a combination of natural and urban.

The Novi River Stroll will provide an impetué for downtown development, create
amenities for public use and attraction, and solve flooding and drainage problems in the
immediate area.

: ‘:\. ‘% T— ’\\_ \—.._.«_
R o PROPOSEX) RIVER STROLL
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City of Novi Council Minutes - March 18, 2002 Page 1 of 3

1. Request from GL Investments, LLC for temporary waiver from Design & Construction
Standards, Article Xll, Pedestrian Safety Paths, to permit the deferral of sidewalk
construction along Flint Street subject to placing in escrow an amount, to be
determined by the City engineer, necessary to guarantee construction of the
sidewalk improvements upon completion of the Flint Street improvements.
CM-02-03-050 Moved by Lorenzo, seconded by DeRoche; CARRIED
UNANIMOUSLY: To approve request from GL investments, LLC

for temporary waiver from Design & Construction Standards,

Article Xll, Pedestrian Safety Paths, to permit the deferral of |

Sidewalk construction along Flint Street subject to a cash deposit,

an amount to be determined by the City engineer, necessary to

guarantee construction of the sidewalk improvements, by the City,

upon completion of the Flint Street improvements.

DISCUSSION

Member Capelio asked how they were grandfathered in to put in another gas station when
they are not allowed in a TC-1 District and it had been closed down for along time? Mr. Fisher
said this is a situation that was explored in excruciating detail by the Planning Commission
including the requirement of the property owner to provide a book reflecting the history of this
matter. They also reflected that under Michigan law there was no intent o abandon the use
and under case law in Michigan that was decided in the early 1970's,the cases say that mere
non use of what is known as a non-conforming use, it had been a conforming gas station at
one point in time, once the ordinance changes and the use becomes non-conforming does not.
result in the abandonment. We have a time limit in the ordinance that sets up a presumption
for abandonment. So, while there was a long period of non-use there was no intent to abandon
and as a result of that under Michigan law there is a right to continue the gas station as it had
been before. Member Capelio asked if the existing tanks would have to be replaced. Mr. Fisher
thought the tanks were taken out before this time. Member Capello asked if they would take
down the existing building. Chuck Lauer, Planning Consultant for G.L. Investments, said the
existing building would stay. Member Csordas asked at what point would the escrow amount
be determined? Mr. Fisher stated it could be determined at any time because it is for a fixed
project and a fixed location and any approval given should be subject to review and approval
of the escrow and engineering estimate. Member Csordas wanted to see solid numbers, cash
in the bank and the City protected before the project went forward.

Member Lorenzo agreed to add this to the motion and seconder agreed. Member Capelio
asked if the escrow would be a cash escrow. Mr. Fisher said it was either cash or a letter of



City of Novi Council Minutes - March 18, 2002 Page 2 of 3

credit. Member Capelio preferred a cash escrow since they had no idea when Flint St. would
be completed or when this money would be taken out of escrow. He asked if it had to be an
escrow and couldn’t we just ask for the cash money and then we are obligated to put the
sidewalk in? Mr. Fisher didn't think it was the procedure normally utilized and we would be
asking them to do something that there is no assurance would ever be done and he thought
we need to use the escrow arrangement. Member Capello said if Flint St. is completed it would
be a nice boulevard and uniess he thought the sidewalk would not be put in when Flint St. was
completed, Member Capello would rather receive the cash, hold it in our own account so that
the agreement between Mr. Lauer and the City is done when the development gets its C of O.
Mr. Lauder said money would be between $2,000 and $8,000 and Member Capello noted the
amount of money would be the same. It is just the issue of whether we have an escrow
agreement or we have the money to do it when Flint St. is done; that is the only issue. Mr.
Lauer asked about a letter of credit? Member Capello responded he would not want a letter of
credit because the City would have the problem of cashing it, the developer would have to be
contacted by the City every year to renew it and he would rather have the cash and be done
with it. Mr. Lauer said that would be acceptable.

Member DeRoche stated sometimes letters of credit were more advantageous to the City
because judges have a habit when people file for bankruptey of finding cash in escrows and
awarding that to their creditors. A letter of credit is a two party instrument between the City and
the bank. Member Capello said if they give us the cash there would be no issues because
there would be no escrow. He asked that the motion be amended so there is no escrow and
we just take the cash and we would be obligated to build a sidewalk. Mayor Clark said they
would get a release from any obligation on their part to build a sidewalk and that would be a
consideration for the release. Member DeRoche agreed.

Member Lorenzo was concerned that the construction is some time in the future and if the cost
would take into consideration inflation. Mayor Clark said the money would be earning interest
from investing. Member Capello stated even if it's invested, there would still be a shortfall but if
it's in escrow it wouldn’t offset it either and with a letter of credit, he would be paying the
interest to the bank. Member Lorenzo asked how to guestimate what the future cost would be?
Mr. Fisher advised if we know the schedule, we can estimate the increase as part of the
engineers estimate but in this situation we don’t know when it would be constructed so we
don’t have any good tool for doing that. Member Lorenzo asked what the best guestimate is
and Mr. Fisher said merely speculating would not be fair to either side. Member Landry stated
we can force them fo put the sidewalk in now and if they pay the money and put it in now and
the City decides to put the road in and the sidewalk is torn up and a new sidewalk has to go in,
we have to pay for it. He didn’t think the cost to this person should ever be greater than it
would be right now to put the sidewalk in because we are asking, for everyone’s convenience,
to stop something that is futile, put it in now that we would end up tearing up. He agreed with
Member Capello. Mr. Lauer, GL spokesman said they are required to look at the remainder of
Fiint St. and the southerly portion of Flint St. as being frontage roads although the intent is that
Flint St. becomes a connector to Main Street West whenever the concrete company moved.
Whenever this happens, that won't be a frontage road anymore, so they would be paying for
two sidewalks and only since one is needed they would have twice the money in they would
ultimately need to pay. Member Lorenzo amended her motion to include cash and no escrow.
Member Capello assumed that wherever Flint St. is now that is where the sidewalk is going to

go and that is the money that would be given to the City. Mr. Lauder agreed and said they are
improving Flint St. with curb and gutter and full 28 foot of pavement on both sides all the way



City of Novi Council Minutes - March 18, 2002 | Page 3 of 3

to a specific point. So everything from the curb cut and all the way around is the uitimate Town
Center road section, landscape section. it is only from this point south that they were asking
the deferral on. Member Capello asked if it would be everywhere along where existing Flint St.
is now, all the way around? Mr. Lauder said yes, it would be around the back on the other side
of the Rouge River. The motion maker and seconder agreed,

Roll call vote on CM-02-03-050 Yeas: Bononi, Capello, Csordas, DeRoche, Landry,
Lorenzo, Clark

Nays: None
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COUNSFLORS AT LAW

August 9, 2007

Benjamin Croy, Civil Engineer
CITY OF NOVI

45175 West Ten Mile Road
Novi, Michigan 48375-3024

Re:  Sunoco Gas Station
Variance from Design and Construction Standards
Our File No. 55142 NOV

Dear Mr. Croy:

We have reviewed the materials you forwarded with respect to the
variance from the City’s Design and Construction Standards requested by the
Developer with respect to the Sunoco Gas Station development, The variance
requested is from Section 11-276(b) of the Design and Construction Standards,
which requires that pedestrian safety paths shall be placed across the arterial and
collector street system frontage for all projects in accordance with the "Master
Plan for Bicycle and Pedestrian Safety Paths," as well as at those locations
specified in the City of Novi Subdivision Ordinance (Appendix C) and the City of
Novi Zoning Ordinance {Appendix A).

The Applicant requests a variance to be released from the responsibility of
providing the boardwalk required for Flint Street due to uncertainty as to where
the pathway would be located since the City has not yet prepared plans for the
project.

Section 11-10 of the Ordinance Code provides the standard for granting
variances from the City’s Design and Construction Standards. For projects
requiring site plan approval, the application for a variance must be made to City
Council, Per Section 11-10, City Council may only grant a variance if all of the
following conditions are satisfied:

(1)  Aliteral appHcation of the substantive requirement would result in
exceptional, practical difficulty to the applicant;

(2)  The alternative proposed by the applicant shall be adequate for the
intended use and shall not substantially deviate from the
performance that would be obtained by strict enforcement of the
standards; and



Benjamin Croy, Civil Engineer
August 9, 2007
Page 2

(3)  The granting of the variance will not be detrimental to the public
health, safety or welfare, nor injurious to adjoining or neighboring

property.

The City’s Planning Department, Civil Engineer, and Traffic Engineer
should review and comment on the proposed variance from an access, pedestrian
and traffic safety standpoint, Should the City Council find, based upon all
information provided with regard to this maiter, that the Applicant has satisfied all
of the above standards, and is able to meet any condition imposed in relation to
the variance, we see no additional impediment to granting a variance,

If you have any questions regarding the dbbve, please call me.

EMK.

Enclosure

cc:  Maryanne Cornelius, Clerk (w/Enclosure)
Barb McBeth, Planning Director (w/Enclosure)
Benny McCusker, DPW Director (w/Enclosure)
John Hines, Building Department (w/Enclosure)
Rob Hayes, City Engineer (w/Enclosure)
Frank Smith, Fire Department (w/Enclosure)
David Beschke, Landscape Architect (w/Enclosure}
Thornas R. Schultz, Esquire {(w/Enclosure)

CANrPortblMmunage BRUDLAGE4837_1.D0OC
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